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Legal and risk management issues substantially impact the operations of colleges
and universities, which face escalating compliance requirements in an increasingly
litigious environment. Failing to assess legal liability issues and to constructively
address them with risk management processes create vulnerability to claims and
litigation, stretching limited institutional resources. Yet research studies are scarce on
this topic.
This study used an online survey to obtain input from higher education attorneys
across the U.S. regarding their perceptions of frequency and time spent on legal
assistance for department chairpersons, chairs’ level of difficulty handling legal and risk
management issues, matters having highest adverse impact on institutional legal liability
and risk management efforts, and issues which are most essential for chair training.
Input was also sought to determine if responses significantly differed based on faculty or
chairpersons being unionized.
Responses were obtained from 297 members of the National Association of
College and University Attorneys. Key findings included: (a) Issues ranked highest for
adverse impact upon legal liability and risk management and most essential for chair

training were discrimination (including sexual harassment), state/federal compliance,
misuse of institutional/grant resources, and research misconduct; (b) Issues ranked
highest for frequency and time spent providing legal assistance for chairs included
contracts and grants, state/federal compliance, and FERPA questions; (c) Issues ranked
as being most difficult for chairs to handle included state/federal compliance and faculty
non-collegiality. Attorneys also offered recommendations to higher education academic
administrators and other attorneys in response to open-ended survey questions about
how chairs are dealing with legal issues and risk management.
A significant difference regarding state/federal compliance was found in
responses of attorneys based on whether faculty members were unionized. Four
significant differences were found when institutions’ chairpersons were unionized,
which involved frequency and time spent on legal assistance, impact on institutional
legal liability or risk management efforts, and essentialness of chair training to reduce
institutional legal liability and improve risk management efforts.
Overall, this research provides the first systemic study on higher education
attorneys’ experiences on how academic department chairpersons are dealing with
issues actually or potentially impacting institutional legal liability and risk management.
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CHAPTER I
INTRODUCTION
Sexual harassment complaints. Tenure and promotion denials. Privacy rights.
State and federal laws, regulations, and potential penalties. Claims of discrimination
based upon race, religion, age, national origin, or disability. Copyright, fair use, patents,
and other intellectual property issues. Faculty work performance, non-collegiality, and
disciplinary issues. Academic freedom versus management rights. Drug and alcohol
abuse. Student discipline and academic misconduct. Adhering to requirements of the
Family Educational Rights and Privacy Act of 1974. Plagiarism proliferation. Conflict of
interest and commitment. Contracts, policies, and rule-making. Free speech and
association rights. Criminal acts and misuse of institutional or grant resources.
What these difficult matters have in common is that they are all legally-related
problems and issues faced by those working in colleges and universities and which
actually or potentially impact institutional legal liability and risk management efforts.
(Goonen & Blechman, 1999; Kaplin & Lee, 2006). Higher education administrators
frequently deal with issues that raise legal questions, and many programs and services in
higher education involve the law in some manner (Goonen & Blechman, 1999; Toma &
Palm, 1999). “Boon, bane, or something in between,” legal considerations have a
tremendous impact on the day-to-day operations of universities and colleges—an impact
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2
that is likely to continue growing as lawyers, legal requirements, and lawsuits have now
become established components of American higher education (Poskanzer, 2002, p. 1).
The volume and complexity of higher education legal issues have increased
tremendously in the past few decades (Daane, 1985; Santora & Kaplin, 2003). Legal
issues permeate various levels of leadership and play a significant role in the work of both
central administration and academic leaders at the college dean and department chair
levels. While central administration deals with those issues on a macro or organizational
level, department chairs and other academic administrators often face them at the micro
level through their interactions with faculty and students.
The manner in which higher education administrators deal with legal matters can
greatly impact their departments, colleges, institutions, and students in numerous ways.
For instance, a legal omission or error in judgment, failure to comply with university
policy or law, drafting of an improper or poorly worded policy, or violation of someone’s
legal or contractual rights could lead to a claim, grievance, or lawsuit that would consume
institutional financial and human resources and divert attention away from educational
and research missions (Kaplin & Lee, 2006; Schimmel & Militello, 2007). Goonen and
Blechman (1999) noted that although ethical and practical considerations may be just as,
or more, important, “the law provides the floor below which no institutional action should
fall” (p. 2).
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Role of the Department Chair in Relation to Legal Issues, Risk Management,
and Impact of Unionized Faculty
One crucial position within the framework of a university’s administration is the
head of an academic department, generally referred to as a “chairperson” or “chair”
(Creswell, Wheeler, Seagren, Egly, & Beyer, 1990; Seagren, Creswell, & Wheeler, 1993;
Walvoord et al., 2000). Department chairs, “like the god Janus, have two faces: an
administrator and a faculty member” (Seagren et al., 1993, p. 11). Seagren et al. further
noted that since chairs need to represent both administrative and faculty perspectives, this
“in-between status” leads to potential conflict and raises questions on how they should
act. Indeed, a considerable number of university decisions are made at the departmental
level (Roach, 1976). Schmidt (2010) indicated that changes in academe are leading
department chairs to take on more responsibilities beyond their core competencies as
educators.
As noted by Whitsett (2007), chairs bring varying levels of administrative and
leadership skills with them when they take on their roles as department heads. For
example, a new chair might be appointed directly from the rank of a faculty member,
suddenly taking on a supervisory position with authority to direct and manage other
faculty members who were previously peer colleagues. Whitsett further pointed out that
some chairs hold their department leadership positions for many years and possess
considerable experience wielding institutional clout and influence, while others serve as
chairs for relatively short periods of time and later return to faculty ranks. Because chairs
are midlevel academic leaders, they are often in the center of controversy, conflict, and
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debate. Thus, a chair frequently serves as a facilitator, negotiator, and coalition builder
(Rosser, Johnsrud, & Heck, 2003).
According to Tucker (1984), chairs should know what authority they have to
direct persons to cease certain conduct, to understand institutional rules, and understand
the extent of their legal powers in their role as department heads. Bennett and Figuli
(1990) pointed out that for many chairs, legal mandates and lawsuit threats in the
academic environment are viewed as offensive obstacles to the exercise of experienced
academic judgment, leading chairs to avoid dealing with legal issues. They also asserted,
though, that the more reasoned approach indicates that the complexities of the law
permeate academic life and need to be understood and managed.
Institutions of higher education are also increasingly recognizing that they need to
integrate risk management into every facet of campus life (Farrell, 2001). Bickel and
Lake (1999) point out that the range of laws with which institutions of higher learning
must comply have become more complicated, and that courts are imposing businesslike
responsibilities on colleges and universities. Failing to assess operational risks and to
constructively address them with risk management processes can create vulnerability to
claims and litigation, which drains contingency funds and stretches limited resources
(Sokolow, 2004). Legal counsel for the institution should also be involved in all aspects
of risk management (Kaplin & Lee, 2006).
Another legal and risk management factor for academic administrators is when the
institution’s faculty or chairs themselves are unionized. Collective bargaining has existed
for many colleges and universities since the late 1960s, yet as unions continue to entice
faculty to become members and create new chapters, some institutions have only recently
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had to deal with the prospect of bargaining with their faculty. Colleges and universities
are increasingly dealing with faculty union demands for higher compensation; lighter
teaching workloads; smaller class sizes; standardized pay rather than merit-based
monetary recognition; and hiring, tenure, promotion procedures, and other requirements
from which deviation will result in grievances being filed (Kaplin & Lee, 2006).
Accordingly, some chairs need to deal with changes in their roles due to collective
bargaining environments.
This study is designed to obtain input from higher education attorneys—
professionals who represent and provide legal services for their college and university
clients—regarding their perceptions and experiences of how adequately chairs are dealing
with the multitude of legal and risk management issues confronting them in their roles as
department heads. The study sought to gain input from higher education attorneys
regarding: (1) those types of legal issues for which they most often provide assistance to
chairs, see as chairs having the most difficulty handling, perceive as having the greatest
impact upon institutional legal liability and risk management efforts, and believe chair
training is most essential; (2) recommendations to help department chairs deal more
effectively with legal concerns and risk management efforts; and (3) particular challenges
or advantages to share in dealing with clients in institutions with unionized faculty or
department chairs.
Problem Statement
Higher education attorneys have expounded upon the need for proactively
working with and training university clients to avoid claims and lawsuits, rather than just
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assisting their clients to react to and defend against claims and lawsuits already filed
(Kaplin & Lee, 2006; Ward & Tribbensee, 2003). Preventive law involves both
administrators and legal counsel in a continual process of setting legal parameters,
pinpointing alternatives to circumvent problems, and sensitizing administrators to legal
issues and the importance of recognizing and dealing with them in early stages (Kaplin &
Lee, 2006). Noting that since the 1980s, the preventive law approach has become
increasingly valuable to higher education institutions, Kaplin and Lee suggested a
teamwork relationship be developed between administrators and legal counsel for
preventive law to work best and to make better institutional policy decisions.
Despite the abundance of literature regarding risk management, the duties of
chairs and their involvement in matters that have legal ramifications, and the role of
higher education attorneys, often legal concerns are virtually ignored by authors writing
about the role and duties of chairs. For example, Seagren et al. (1993) studied the chair’s
role extensively, but addressing legal issues or institutional risk management was not
included in their checklist of roles and responsibilities of the chair. Gmelch and Miskin
(1993) expounded about department chairs’ functions and needed leadership skills, yet
they likewise did not address how legal issues or risk management fit into the broader
picture of departmental governance. Walvoord et al. (2000) discussed how academic
departments work and how they change, but they did not address how legal issues or risk
management can impact department chairs’ decisions and actions.
Even more obvious is the deficiency of research studies specifically addressing the
questions of how department chairs deal with legal or risk management issues
confronting them, For example, in developing their “handbook” for department chairs,
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Creswell et al. (1990) interviewed 200 chairs from 70 campuses and presented 15
strategies for developing a department, exercising leadership, and reaching out to faculty.
Yet the impact of legal issues or risk management as to a chair’s functions and duties was
apparently not a specific factor researched or discussed in this study.
Further, there is a dearth of research data about the perceptions of higher
education attorneys who work with and counsel chairs regarding legal and risk
management issues. Thus, gathering data regarding the observations and perspectives of
college and university attorneys relative to how chairs are dealing with legal concerns and
impacting institutional risk management would enhance the body of literature in the areas
of higher education leadership and administrative decision-making, higher education law
and attorneys’ representation of college and university clients, and risk management
concerns for higher education institutions.
As noted earlier, data from the higher education attorneys who specialize in
dealing with legal issues and who work with and counsel chairs would also be useful for
academic training and institutional risk management purposes. Notably, higher education
attorneys are well familiar with the perpetual “Where’s the data?” mantra of their
academic clients (Carey, 2008). Accordingly, they themselves might utilize the statistical
information obtained from the study in advising clients as to which legal and risk
management issues are viewed across the country as being most problematic for chairs
and which should be addressed to help reduce institutional legal liability and improve risk
management efforts.
To reiterate, we know much from the literature about the role and functions of
both department chairs and higher education attorneys and of their importance within the
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higher education governance framework. We also know from the literature that legal
issues play an integral part in higher educational leadership, governance, and risk
management, even though the topic of dealing with legal issues or risk management is
sometimes not included in discussions and studies regarding department chairs’
leadership roles and actions.
Nevertheless, missing from the body of literature concerning department chairs,
legal issues, and risk management are research studies about, and data obtained from,
higher education attorneys regarding department chairs in dealing with the various legal
concerns they face in heading a department and the consequential effects on potential
institutional legal liability and risk management efforts. Such data and information from
higher education attorneys who specialize in dealing with college and university legal
issues and risk management, and who work with and counsel department chairs, would be
useful information to assist department chairs, but also higher education academic leaders
at all levels who wish to better prepare for and deal with the inevitable legal and risk
management challenges that arise in their institutions.
Research Questions
In order to gain a fuller picture of how higher education attorneys interact with
department chairs encountering and dealing with legal and risk management issues, this
study tapped into the largely unstudied data source of attorneys representing colleges and
universities to seek input in response to the following questions:
1. For various types of faculty- and student-related legal issues, what are the
perceptions of higher education attorneys in reference to:
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(a) how often and how much time they spend to provide legal assistance for
department chairs;
(b) the level of difficulty they perceive department chairs have dealing
adequately with legal aspects of various faculty and student issues;
(c) the level of potential or actual adverse impact chairs’ failure to adequately
address legal concerns could have on institutional legal liability or risk
management efforts; and
(d) given limited institutional time and financial resources, the importance of
providing chair training on various types of legal issues to help reduce
legal liability and improve risk management efforts?
2. Are there any statistically significant differences regarding the responses of
higher education attorneys based upon the variables of (a) whether the faculty
members of the institutions they represent are unionized, or (b) whether the
department chairs of the institutions they represent are unionized?
3. What recommendations do higher education attorneys offer to college and
university clients and other higher education attorneys to help department
chairs deal more effectively with legal concerns and risk management efforts?
4. What do higher education attorneys serving institutions with unionized faculty
and/or department chairs relate to clients or other attorneys as any particular
challenges or advantages regarding chairs dealing with legal issues?
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Conceptual Framework
The literature is replete with articles, books, court cases, arbitration awards, public
records, and conference presentations that illustrate how institutional legal liability
sometimes results from academic administrators’ decisions, actions, or omissions (Daane,
1985; Goonen & Blechman, 1999; Kaplin & Lee, 2006; Santora & Kaplin, 2003; Toma &
Palm, 1999). Errors in legal judgment; failure to comply with university contracts,
policies, or law; or breach of someone’s legal or contractual rights can lead to claims,
grievances, and lawsuits—all of which drain institutional financial and human resources
(Bennett & Figuli, 1990; Kaplin & Lee, 2006; Ward & Tribbensee, 2003).
Risk management is advisable to assist in stabilizing institutional financial
conditions and in improving the performance and morale in personnel by reducing their
concerns about possible personal liability. Risk of financial liability due to injury to
another party continues to be of great concern for the officers and employees of colleges
and universities (Kaplin & Lee, 2006). The identification and handling of risks in all
areas of higher education are primary goals of legal staff of colleges and universities
(Lipka, 2005).
With so much at stake, the study of educational leadership and governance should
include examining educators’ actions and decisions in the context of legal issues and
perspectives (Schimmel & Militello, 2007). Janosik (2004) asserted that too often, busy
university administrators are content to know only about those issues that directly affect
their administrative function or their segment of the educational enterprise, but that they
should also know about legal developments in other areas of the education enterprise.
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When functioning as part of the university administration, department chairs
frequently must deal with issues that raise legal questions, and many programs and
services in higher education involve the law in some manner (Daane, 1985; Toma &
Palm, 1999). Examples include drafting and implementing policies and procedures;
ensuring due process and privacy rights for students; handling employment matters such
as hiring, disciplining, and terminating faculty and staff members; dealing with sexual
harassment and other discrimination matters; responding to grievances and complaints;
administering faculty and student misconduct issues; and making tenure and promotion
recommendations (Kaplin & Lee, 2006; Seagren et al., 1993). How chairs manage these
types of legal matters can greatly impact not only their own success as administrative
educational leaders, but also the success of their colleges and institutions (Kaplin & Lee,
2006). The ways in which chairs deal with such legal matters have the potential to
detrimentally impact their departments, colleges, institutions, and students in numerous
ways, create legal liability, and drain financial and human resources (Kaplin & Lee,
2006).
Considering the important role department chairs play in higher education
institutions, they should develop skills needed to recognize legal issues that shape
institutional policies and decisions. They must not only understand applicable law, but
also the roles of legal counsel and the contexts within which the attorneys work (Toma &
Palm, 1999). Importantly, in all areas of risk management, the institution’s legal counsel
should be involved (Kaplin & Lee, 2006). Consequently, when studying higher education
departmental governance, it would be prudent to also research the actions of department
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chairs in the context of how they deal with the legal issues confronting them (Toma &
Palm, 1999), as well as how they use and interact with higher education attorneys.
The literature contains considerable discussion regarding institutional risk
management (Association of Governing Boards & United Educators, 2009; Cassidy,
Goldstein, Johnson, Mattie, & Morley, 2001; Muffee, 2007; Sokolow, 2004). For the
purposes of this study, “risk management” refers to various ways a college or university
considers and takes action to avoid, control, transfer, and/or decide to retain institutional
and/or personal risk of exposure to legal and financial liability to another party. The
literature also offers considerable information regarding the myriad duties and functions
performed by legal counsel within and for the higher education institutional framework
(Daane, 1985; Kaplin & Lee, 2006). Higher education attorneys are one resource often
available to academic administrators (which include department chairs) to help guide
them in analyzing legal and risk management issues and appropriate courses of action to
take (Bickel, 1994; Santora & Stoner, 2003).
The following conceptual framework (Figure 1) offers a visual description of the
interrelationship between department chairs and higher education attorneys by way of
background for this research study.
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HIGHER EDUCATION INSTITUTIONAL LEGAL REQUIREMENTS
AND RISK MANAGEMENT
ADMINISTRATIVE ROLE OF DEPARTMENT CHAIRS
Responsibilities include dealing with legal issues and problems
impacting institutional liability and risk management

Department Legal
Issues and Problems
Legal Counsel
Provided to Chairs
Institutional Liability
and
Risk Management
Perceptions and Input

Legal Counsel
Needed and Sought
by Chairs

HIGHER EDUCATION ATTORNEYS
Perceptions and Input of College and University Attorneys
•
•

Types of faculty and student legal issues and problems that department
chairs deal and struggle with most often, and have the greatest impact
upon institutional legal liability and risk management efforts
Strategies to assist administrators and other attorneys deal more effectively
with legal issues, reduce legal liability, and help risk management efforts

Differences, challenges, and advantages for department chairs dealing
with legal issues in institutions with unionized faculty or chairs

Figure 1. Conceptual framework for study: Perceptions and input from higher education
attorneys on department chairs dealing with institutional legal issues and risk
management.
Methodology
This study used a survey approach with a population of higher education attorneys
derived from membership in the National Association of College and University
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Attorneys (NACUA). Instrumentation was an online survey emailed to those subscribed
to NACUA’s electronic email discussion list (NACUANET), supplemented by follow up
emails reminding them of the survey and requesting participation in the survey.
Definitions
Within the context of this study, several key terms were used. Accordingly, clear
definitions of certain terms are warranted.
Higher education institution means any public or private university, college, or
community college that provides post-secondary educational instruction that can lead to
an associate, baccalaureate, or post-graduate degree in at least two years.
Higher education attorney means an attorney licensed to practice law and, at the
time of survey, currently or formerly (within the last three years) representing or
providing legal services for one or more colleges or universities. A higher education
attorney can include in-house legal counsel employed by the institution, attorneys in
private law firms that represent higher education institutions as clients, and attorneys
practicing in state attorney general or state system offices.
Higher education system means the structure of delivering higher education found
in some U.S. states in which some or all of the higher education institutions and all of
their campuses are included within a larger overall state higher education system.
Department chair or chair means the head of one of the academic departments or
units within a larger college or school framework at a higher education institution. This
term would also include “directors” of academic units within a college of a higher
education institution, including “schools” of particular programs.
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Risk management means the methods utilized in avoiding, controlling,
transferring, and/or retaining institutional and personal risk of exposure to legal and
financial liability to another party.
Chapter I Summary
Numerous legal issues permeate and impact the leadership duties and
effectiveness of higher education department chairs. However, the body of literature lacks
quantitative data obtained from the higher education attorneys who work with, counsel,
and observe department chairs, as well as the institution as a whole, regarding what types
of legal issues are most problematic for the chairs and have the most potential impact on
the institution’s legal liability and risk management efforts. A primary purpose of this
research study was to obtain quantitative data from higher education attorneys regarding
their experiences and perceptions in these respects.
In addition, the study sought recommendations from higher education attorneys on
what they perceived would help department chairs better deal with legal issues, assist
institutions in reducing legal liability and managing risk, and the importance of chair
training relative to various types of legal issues. The study further sought input from
higher education attorneys regarding particular challenges or advantages in dealing with
clients in institutions that have unionized faculty and department chairs.
Chapter II provides a review of the literature regarding the role of the department
chair in the higher education governance structure, types of legal issues confronting
department chairs, impact of legal issues on risk management for higher education
institutions, and additional challenges or advantages for chairs dealing with legal issues
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when faculty and/or chairs are unionized. Chapter II also describes the lack of studies in
the literature regarding perspectives and experiences of higher education attorneys, who
often provide legal counsel for and about department chairs. Chapter III specifies the
methods used for this study. Chapter IV contains the survey results, and Chapter V
provides discussion, conclusions, and suggestions for future research.

CHAPTER II
REVIEW OF RELATED LITERATURE
Introduction
The administrative structure of colleges and universities has been studied for
decades, resulting in extensive literature concerning higher educational leadership and
governance in many contexts (Creswell et al., 1990; Kaplin & Lee, 2006; Seagren et al.,
1993). Department chairs serve crucial institutional roles in colleges and universities. For
example, they are part of the decision-making process for curricular and program
direction, and for determining which faculty members will be awarded tenure and
promotions. They also serve as facilitators in governing board and presidential initiatives,
facilitate shared governance processes, play an important role in administering collective
bargaining agreements, and respond to student needs and problems (Creswell et al., 1990;
Rosser et al., 2003; Seagren et al., 1993).
This literature review identifies works that have examined and offered insight
regarding the following: (a) the role of the department chair in the higher education
governance structure; (b) department chairs and the law; (c) risk management and legal
issues in higher education institutions; (d) additional legal challenges faced by department
chairs in campus environments where the faculty or department chairs are unionized; and
(e) the lack of studies in the literature regarding higher education attorneys’ perspectives
and experiences.
17
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Role of Department Chair in the Higher Education Governance Structure
Most institutions of higher education include a “federation of departments and
programs” which house the faculty of the college, school, or university and offer the
courses of study (Bright & Richards, 2001, p. 83.). Departments are crucial to teaching,
research, and service, which are the core functions of a higher education institution. They
are “adapting organisms, trying to accomplish difficult and complex tasks in difficult and
complex circumstances” (Walvoord et al., 2000, p. 2); and the size, particular roles, and
powers of departments differ from one college to another.
Seagren et al. (1993) note chairs work in organizations that are complex and open
political systems, and that departmental decision making involves maneuvering between
coalitions and groups to maximize control and autonomy. They further observe that chairs
need to deal with two environments: the internal college or university environment, and
the political forces stemming from local, state, and federal governments that all affect the
department and its decision-making.
Department chairs are faced with an extensive number of duties. These include
departmental governance, instruction, faculty affairs, student affairs, external
communication with administrators and outside entities, budget and resources, office
management, and professional development (Tucker, 1993). As Gmelch and Miskin
(1993) observe, various groups of researchers and authors describe the tasks and duties of
chairs in different ways, but all agree they are numerous and varied (Baron, 2003;
Creswell et al., 1990; Franke & White, 2002; Kaplin & Lee, 2006; Kekale, 1999; Seagren
et al., 1993).
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Gmelch and Miskin noted that department chairs play four roles: faculty
developer, manager, leader, and scholar. In their roles as faculty developers, department
chairs are involved in recruiting, selections, and evaluation of faculty; enhance
professional development and morale of faculty; and supply leadership to the faculty. The
management role involves such maintenance as keeping records, budget preparation,
assigning duties, supervising staff, and maintaining facilities and finances. As leaders,
chairs provide long-term vision and direction for their departments, plan and conduct
meetings, and advocate for their departments in their colleges and externally. Lastly, as
scholars, chairs endeavor to keep current in their disciplines, teach, and continue to
pursue their research activities (Gmelch & Miskin, 1993; Wolverton, Gmelch,
Wolverton, & Sarros, 1999).
Chairs are often appointed from faculty rank for a fixed and sometimes short-term
time period, and they retain their tenure rights as faculty members. Chairs have always
had to deal with both academic and administrative responsibilities, sometimes being
bosses and sometimes being colleagues, perceiving themselves “as centaur-like creatureshalf man and half beast” (Tucker, 1993, p. 439). They are often called upon to assume the
task of dealing with problem faculty members and attempting to have them improve their
work or become more productive. Yet if chairs avoid or reject such tasks because they
still see themselves as faculty members rather than as part of management or the
administration, problems can ensue for the college or university (Tucker, 1993).
Hancock (2007) commented that “the aspirations of faculty all intersect at the
office of the department chair” (p. 306). He further observed, though, that while the role
of the department chair is central, prior studies indicate that being a department chair is
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seen as a career disruption because the position takes faculty away from teaching and
research to take on a managerial role to which they may not be suited.
Department Chairs and the Law
Kaplin and Lee (2006) observed that the presence of law in higher education and
its impact on the daily affairs of colleges and universities have increased significantly
since the 1960s. The tremendous number and diversity of types of higher education legal
issues that campuses must deal with have been expounded upon by numerous authors and
conference presenters. The National Association of College and University Attorneys
(NACUA, n.d.-b) cites over 25 types of legal issues higher education attorneys may
encounter, including administrative law; athletics and sports; business, finance, and
contracts; civil rights; computer and internet law; constitutional law; development and
fundraising; employment; environmental law; governance; health sciences; immigration;
intellectual property; labor relations; lobbying and legislative affairs; real property issues,
development, and zoning; research and technology transfer; statutory and regulatory
compliance; student related issues; and more. Likewise, Daane’s (1985) alphabetical
“admiralty to zoning” list of practice topics that higher education attorneys must address
continues to be cited and used by higher education attorneys (Kaplin & Lee, 2006;
Kauffman, 2001). While department chairs would not be required to deal with all such
issues, they certainly deal with a wide range of legal issues and principles related to
supervision, faculty, and students (Colm, 2001; Gomez, 2003; Tucker, 1993; Weeks,
2006).
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Some Types of Legal Issues Confronting Department Chairs
The types of legal issues concerning higher education have greatly increased in
impact and scope over the past 50 years (Bickel & Ruger, 2004). Among them are the
following.
Unlawful discrimination, including sexual harassment. The U.S. Equal
Employment Opportunity Commission (EEOC) is charged with enforcing federal laws
that make it unlawful to discriminate against an employee or job applicant due the
person’s race, color, religion, sex (including pregnancy), national origin, age (40 or
older), disability, or genetic information. Prohibited discrimination relates to any aspect
of employment, including hiring, firing, compensation, assignments, promotions, fringe
benefits, layoffs, or other terms or conditions (U.S. EEOC, n.d.-a). The EEOC has
promulgated extensive guidelines which expansively define and discuss various types of
unlawful discrimination, laws, regulations, prohibited practices, and enforcement
procedures (U.S. EEOC, n.d.-a).
As summarized briefly by the EEOC on its website, sex discrimination involves
treating an employee or job applicant unfavorably because of that person’s sex.
Moreover, it is unlawful to harass a person due to that person’s sex, which can include
sexual harassment or unwelcome sexual advances, requests for sexual favors, and other
physical or verbal harassment of a sexual nature. The EEOC (U.S. EEOC, n.d.-b) notes
that harassment does not have to be of a sexual nature, and can also include remarks that
are offensive regarding a person’s sex. While generally simple teasing, non-serious
isolated incidents, or offhand comments may not be illegal, harassment is prohibited
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when it is so severe or frequent so as to create a hostile or offensive work environment or
if it leads to an adverse employment action. Kaplin and Lee (2006) observed that the issue
of sexual harassment by students, staff, and faculty has been given considerable attention
recently. They elaborated that sexual harassment violates Title VII of the Civil Rights Act
of 1964 (since it is workplace conduct experienced by an individual based upon his or her
sex) and also violates Title IX of the Education Amendments of 1972. Victims of sexual
harassment, as well as harassers themselves, may be either female or male, and same-sex
sexual harassment also violates Title VII and Title IX.
The EEOC (U.S. EEOC, n.d.-b) describes race discrimination involves treating an
employee or job applicant unfavorably because that person is of a particular race or has
personal characteristics associated with race, such as skin color, hair texture, or certain
facial features. Discrimination based on color involves treating a job applicant or
employee unfavorably due to that person’s skin color complexion. Prohibited race or
color discrimination also may involve treating someone unfavorably because that person
is married to or associated with a person of a particular race or color. It is also illegal to
harass a person because of that person’s color or race, such as by racial slurs, derogatory
remarks about the person’s race or color, or the display of racially-offensive symbols.
According to the EEOC (U.S. EEOC, n.d.-b), disability discrimination occurs if a
qualified individual with a disability protected by the Americans with Disabilities Act or
the Rehabilitation Act is treated unfavorably because of that disability, a history of
disability, or believed to have a physical or mental impairment lasting six months or less
and minor. Employers are required to provide reasonable accommodation to an employee
or job applicant unless it would cause significant expense or difficult to do so.
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The EEOC (U.S. EEOC, n.d.-b) describes national origin discrimination as
treating job applicants or employees unfavorably due to being from a particular country or
part of the world, because of ethnicity or accent, or appearance of being from a particular
ethnic background even if they are not. The Immigration Reform and Control Act of 1986
also prohibits employers from discriminating based upon someone’s citizenship or
immigration status as to hiring, firing, or recruitment.
Unlawful discrimination based upon religion involves treating an applicant or
employee unfavorably due to religious beliefs—not only those based on traditional
organized religions, but other sincerely held religious, ethical, or moral beliefs.
Employers are required to reasonably accommodate an employee’s religious beliefs
unless doing so would result in more than a minimal burden on the employer’s business
operations, so they may need to make adjustments regarding scheduling of work hours,
workplace policies, accommodate dress and grooming practices due to religious beliefs,
and other practices (U.S. EEOC, n.d.-b)
Contracts, agreements, and grants. As discussed extensively by Kaplin and Lee
(2006), there are a multitude of different types of contracts involved in academe. Some of
those related to department chairs typically would include those related to grants,
employment, retention of external services, and purchases of goods or supplies.
According to Bennett and Figuli (1990), chairs’ personal liability for claims of breach of
contract is not common since they would normally be acting as agents of the institution
and not on their own behalf. Still, a chair could be held liable for breach of contract if
acting beyond the scope of his or her scope of authority. Bennett and Figuli also note that
courts might enforce representations or commitments made by a chair to a potentially
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contracting party, which could lead to imposing liability in the form of damages or
specific performance of those promises, even without a written contract.
Lack of collegiality and interpersonal problems among faculty. Weeks (1999)
related that collegiality is a major concern of department chairs, since it fundamentally
affects the relationships with professors’ relationships with colleagues and students, as
well as their performance. He noted that fractious relationships can become so serious
that they develop into significant differences on curriculum and program philosophy, and
if left unaddressed, can cause serious harm to the department, faculty, students, and
sometime expose the institution to legal liability.
Collegiality can also become an issue for department chairs relative to their personnel
decisions, such as hiring, promotion, and tenure (Weeks, 1999). Members of the academy are
also considering whether or not the ability to get along and work well with one’s colleagues
should be a part of the evaluation in teaching, research, service, and tenure and promotion
decisions (American Association of University Professors [AAUP], 1999). Common sense
demands that collegiality should be a factor to consider in all important employment decisions,
due to the various contractual and other legal claims that can arise from collegiality problems

(Connell, Melear, & Savage, 2011; Connell & Savage, 2001).
Tenure or promotion issues. In the academic setting, full-time faculty members
aspire to obtain tenure if they are teaching in colleges and universities with a tenure
system. Tenure generally means that absent specific cause, program changes, or financial
exigency, tenured faculty members will continue in the institution’s employment (Goonen
& Blechman, 1999). Moreover, academic career ladders for faculty are fairly short, since
they are made only twice during the individual’s career—once when promoted from
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assistant to associate professor (often accompanying tenure) and the second time when
promoted from associate to full professor (Kaplin & Lee, 2006). As department heads,
chairs are involved in faculty tenure and promotion decisions.
Criteria for promoting and tenuring faculty are varied among institutions.
Challenges to negative decisions in these regards may be based on various reasons that
are likely to be legal in nature, including allegations of discrimination, failure to follow
established institutional criteria, reliance upon statements by department chairs, tainted
evaluations, and other factors not based purely on performance (Kaplin & Lee, 2006).
Conflicts of interest or commitment; Misuse of institutional or grant
resources. With the rise of research collaborations between universities and industry,
resulting potential for financial gains and divided loyalties have led to increasing
awareness and need to handle conflict of interest issues (Kaplin & Lee, 2006). Employees
(including faculty) may become motivated by financial opportunities with external
entities, resulting in potential or actual conflicts of interest, or at least conflicts of
commitment, with the interests of and their duties to their employer institutions.
Kaplin and Lee observed that such conflicts can have many debilitating effects,
such as using students and university equipment for private gain, dividing working time
in such a manner to the detriment of the institution, shifting research to bend to the goals
of corporate sponsors, transferring patents rightfully belonging to the university to private
entities, and suppressing research findings. Accordingly, department chairs may well be
faced with such conflict issues that involve a multitude of legal concerns and rights.
Research misconduct or plagiarism by faculty. Research misconduct is
generally defined in institutional policies, and often includes falsification (e.g.,

26
misrepresentation of data or research results), fabrication (e.g., reporting on experiments
not performed), plagiarism (e.g., utilizing the writings or ideas of another without proper
attribution and/or representing them as one’s own), and other major inappropriate
deviations from generally accepted research practices (Western Michigan University,
n.d.). Research misconduct is considered to be a key failing of researchers (including
faculty, staff, and students) that can lead to termination of tenure, dismissal from
employment, expulsion, or other serious consequences (Kaplin & Lee, 2006). Federal
agencies that fund research are imposing increasing numbers of legal requirements upon
institutions for appropriate procedures to deal with allegations of research misconduct, as
well as imposing appropriate sanctions when it is determined to have occurred (Kaplin &
Lee, 2006). Failure to comply with legal requirements involving research and funding can
result in consequences not only to the individual researcher who committed the
misconduct, but also to the institution.
Academic freedom and speech controversies. In the words of Kaplin and Lee
(2006), “the concept of academic freedom eludes precise definition. It draws meaning
from both the world of education and the world of law” (p. 613). They note that academic
freedom claims by faculty often draw upon the same free expression principles as are set
forth in the First Amendment, other constitutional rights, or on principles of contract law.
Attorneys often use the term “academic freedom” to describe the legal rights and
responsibilities of the teaching profession, and courts try to define such rights by
reconciling principles of constitutional and contract law with prevalent views of academic
freedom’s intellectual and social role. “Academic freedom” finds definition in the
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professional norms of the academy, which are grounded in academic custom and usage.
(AAUP, n.d.-a); Kaplin & Lee, 2006).
Faculty autonomy is supported by principles of academic freedom, but
nevertheless faculty are still employees of the institution. Academic freedom does not
license a faculty member to neglect duties, be insubordinate, impose personal or political
will on colleagues, disrupt departmental work, or to abuse students, and departments and
their chairs are legitimately entitled to assert their own rights for collective business
without disorder and chaos (Tucker, 1993). Academic freedom is not unlimited; it
protects ideas and research but does not protect actions that improperly cause hostile and
abrasive relationships with fellow faculty members and other colleagues (Weeks, 1999).
Intellectual property rights. Federal law governs rights and use regarding
intellectual property, such as copyrights, patents, and trademarks. Laws and regulations
regarding intellectual property rights are extremely complex, and involve issues and
rights on such topics as research, use of authors’ work, use of unpublished material,
music, fair use of others’ work, performance rights, work done for hire, and numerous
other factors (Kaplin & Lee, 2006). The work of faculty, staff, and students involve legal
rights and issues regarding many aspects of intellectual property rights, and higher
education attorneys are often consulted with to assist chairs and other administrators deal
with the legal complexities of such matters (Daane, 1985).
Student complaints, grade appeals, and program dismissals. Tucker (1993)
notes that most students do not need to see department chairs on an individual basis.
Much of such student contact relates to routine business matters, such as signing forms,
handling drop-add and late registration matters, responding to requests for exceptions to
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policies are likely to be principal reasons for students coming to the chair’s office, and
many of such matters can be handled by an assistant.
Tucker (1993) also points out that students may wish to see department chairs for
non-routine matters, often involving faculty. Students may complain about a faculty
member’s teaching, course coverage, expectations, assignments, attitude, and other
factors which lead them to seek “solace, counsel, justice, or revenge” from the chair
(p. 145). In addition, students lodge complaints with department chairs about grades they
receive, their graduate theses and dissertations, clinical performance assessments, and
other matters that relate to their success in the institution. Tucker stated that the chair may
be involved in grade and other appeals, along with being confronted with matters relating
to students’ failure, probation, dismissal, or other imposition of penalties; and there may
be substantial legal risk in dealing with these matters informally, ad hoc, or outside the
parameters of the institution’s procedures and rules.
FERPA issues; Parent requests and complaints. Department chairs must
frequently deal with issues relative to information concerning students’ education records,
including requests and demands from students, their parents, faculty, and others. The
Family Educational Rights and Privacy Act of 1974 (20 U.S.C.§1232g), commonly
known as FERPA or the Buckley Amendment (after its primary senatorial sponsor)
extensively limits disclosure and handling of student records. As summarized by Kaplin
and Lee (2006), FERPA sets forth three main student rights, which are to (a) inspect their
own education records, (b) to request that corrections to their records be made if they
contain inaccurate information, and (c) to restrict the access of others (generally including
the students’ parents) to personally identifiable education records unless one of a various
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statutory exceptions apply. Kaplin and Lee noted that since the inception of FERPA,
numerous cases have been litigated about disclosure of education records and about who
has access to which types of records. The U.S. Department of Education at times issues
advisory letters interpreting the provisions of FERPA in response to specific questions,
which can also be utilized to assist other institutions of higher education.
Tucker (1993) pointed out that parents are a formidable external constituency. He
observed that very difficult aspects of parents’ roles during their offspring’s college years
are coming to terms with their independence, along with missing the regular feedback and
being involved in their children’s lives. Tucker further warns department chairs that they
must realize that privacy laws will prevent them from communicating to a substantive
degree with any third party, including parents, regarding students’ academic achievement
and progress. Thus, chairs will generally need to tell concerned parents that they will need
to discuss matters directly with the students, which can be quite difficult with parents
paying tuition bills.
State and federal compliance. Dunham (2010) described how government
regulation of higher education encompasses a huge variety of activities at colleges and
universities. He summarized four categories of regulatory activities: (1) laws applied as a
condition of funding promoting and protecting the government’s interests and objectives
in research activities; (2) laws and regulations conditioning funding, but that also promote
separate federal or public policies; (3) laws generally applicable to entities, including
colleges and universities; and (4) laws regulating higher education institutions due to their
not-for-profit status. The complexity and volume of all these laws can be formidable and
overwhelming challenges for educational administrators to understand and ensure
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compliance (Dunham, 2010). As Dunham stated, “institutional autonomy has been
limited by requirements of institutional compliance. Deference has been diluted by
oversight. Academic freedom has been constrained by a maze of federal regulations”
(p. 750).
Kirkland (2009) emphasized that compliance is an overall risk management
component. She noted further that higher education attorneys continually address legal
compliance issues, which likely involves proactively identifying and addressing areas of
high risk.
Alcohol and drug abuse by faculty. Figuli (1990) noted the high correlation
between professional and educational achievement and alcohol abuse. He observed that
the problems and stress associated with establishing one’s position in professional life
and then experiencing diminishing aspirations and lessened expectations of meeting one’s
earlier hopes are especially stressful for academics. Figuli further commented that “it is
regrettable and ironic that the cherished characteristics of academic life create an
environment that is ideal for the development of chemical dependency” (p. 165).
On top of the problems that arise for the institution as a consequence of faculty
chemical dependency, the Drug-Free Workplace Act of 1988 (41 U.S.C.§ 701 et seq.)
applies to higher education institutions that contract with federal agencies to provide
services or property or to receive grants. That law requires applicant institutions to certify
it will take steps to provide a drug-free workplace (Kaplin & Lee, 2006).
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Legalistic Environment
Kaplin and Lee (2006) noted the numerous factors contributing to the increase in
“this legalistic and litigous environment” and propensity “to assert legal claims at the
drop of a hat” (p. 3), including a huge rise in government regulations (particularly at the
federal level); investigations; agency compliance; criminal prosecutions against officers,
faculty members, and students; increasing demands of parents and students; conflicts of
interest among campus populations; decrease in civility and increased adversarial frame
of mind; and reduced trust in societal institutions. They also observed that the number of
claims continues to grow with increasing awareness by faculty, students, and staff about
conduct which is prohibited by law (Kaplin & Lee, 2006).
The academy has also been forced to deal with the contentiousness brought on by
collective bargaining and a focus on employee rights and benefits, along with the
accompanying quasi-judicial processes involved (Hustoles & DiGiovanni, 2005). In the
words of Poskanzer (2002), “boon, bane, or something in between, legal considerations
now exert an enormous impact on the day-to-day work of colleges and universities“
(p. 1). As Poskanzer further remarked, this impact is likely to grow, so it is crucial that
faculty and administrators solidly understand the chief legal concepts and requirements
which apply to American higher education.
Figuli (1990) discussed that department chairs have discovered that decisions
previously based upon just academic principles or collegial understanding must now
account for legal issues that often are at odds with those principles or informal
considerations, and their reaction has been mixed. Some attempt to fight against what
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they view as an offensive instrusion; others have ignored legal issues hoping they will be
dealt with elsewhere or disappear. However, most acknowledge that they need to equip
themselves with legal advice and knowledge to address the increasing number of legal
matters that they must face. The best interests of both the institution and the individual
demand that the complexities of the law in academic life be understood and managed
(Daane, 1985; Figuli, 1990; Goonen & Blechman, 1999; Janosik, 2004; Kaplin & Lee,
2006; Ruger, 1997; Santora & Kaplin, 2003; Schimmel & Militello, 2007).
Often the department chair serves in the role of conciliator, mediator, advocate,
and judge, and thus assumes legal obligations and legal liability risk. Chairs’ acts or
omissions can lead to unnecessary and expensive litigation for the institution, thereby
diverting efforts and consuming time which might otherwise be focused upon essential
education objectives (Tucker, 1984).
Figuli (1990) asserted that department chairs cannot avoid liability, either for
themselves or their institutions, by ignoring legal issues. He contended that often liability
is based upon what should have been known or done. Legal liability and risk management
cannot be handled only after a lawsuit or claim is filed, because then it is often too late
and chairs may find themselves being forced to reverse an action that led to the legal
action. According to Figuli, chairs should understand areas of potential legal difficulty,
and those chairs that diligently make the effort to understand the liability potential in their
roles and to perform them in a reasonable manner and in good faith are their own best
insurance against legal liability.
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Risk Management for Higher Education Institutions and Impact of Legal Issues
The risk for financial liability due to injury to another party continues to be of
considerable concern for institutions of higher education along with their officers,
personnel, and faculty members (Kaplin & Lee, 2006; Pavela & Kaplin, 2006). Muffee
(2007) viewed risk management as “the planning, arranging and controlling of operations
and resources in order to minimize the impact of uncertain events” (p. 25). In addition,
risk management is advisable since it assists in stabilizing the institution’s financial
condition over time, because it can improve the performance and morale of employees by
reducing their concerns for possible personal liability, and to further the institution’s
humanistic concern to minimize causing and compensating for injuries to innocent third
parties ensuing from its operations (Kaplin & Lee, 2006; Pavela & Kaplin, 2006).
Primary methods of risk management include risk avoidance, risk control, risk transfer,
and risk retention (Pavela & Kaplin, 2006).
Kaplin and Lee (2006) described the differences between these methods. Risk
avoidance is the elimination of activities, conditions, or programs which are the sources
of risks. Risk control is less severe, as the goal is to reduce rather than to completely
eliminate the frequency or severity of potential exposure to liability through altering
activities or behavior in ways that lessen acknowledged risks. Risk transfer involves a
shift of the assumption of risk through liability insurance, indemnity (or “hold-harmless”)
agreements, and waivers or releases. Risk retention, though, is when an institution opts to
retain various risks of financial liability, such as having self-insurance programs or
assuming high deductibles in insurance policies.
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One definition of risk is any issue that impacts an institution’s ability to meet its
objectives (Association of Governing Boards & National Association of College and
University Business Officers, 2007). In 2009, the Association of Governing Boards of
Universities and Colleges (AGB) collaborated with United Educators in discussing the
current state of enterprise risk management at colleges and universities. These
organizations recommended that best practices called for (a) defining risk broadly; (b)
recognizing both the opportunities and downsides of risk; (c) developing a culture of
evaluating and identifying risk at multiple levels; (d) looking at the total cost of risk; and
(e) boards and presidents collaborating at the strategic level for ensuring the success of
the mission and stability of the institution. The AGB and United Educators also identified
action steps, offered a worksheet for oversight of systematic risk assessment, and
provided a summary of key findings from a survey on enterprise risk management.
Risk management is a growing field in education administration, with related
expenses becoming an increasing portion of the institution’s operating budget (Harwell,
2003). The growing complexity of colleges and universities is making it more difficult to
prevent or minimize the number of incidents that might lead to insurance claims or
litigation against them (Farrell, 2001). Farrell pointed out that within the higher education
environment, risk management deals extensively with preventing or minimizing the
number of incidents which can lead to lawsuits or insurance claims against a college or
university. Institutions of higher education are increasingly recognizing that they need to
account for risk management into every component of campus life as they face more
claims and litigation from students, faculty, and staff members (Farrell, 2001). Lundquist
(2011) observed that today’s risk managers realize well that besides the growing
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accountability for and focus on student safety and welfare, colleges and universities face
many of the same exposures to risk as entities in the corporate environment.
While avoiding legal liability should continually be considered in the decisionmaking and actions of a college or university, it is not necessarily the first or the only
consideration. For example, although compliance with the law is the minimum that the
institution must do, policy considerations, as well as the institution’s culture and
priorities, often lead institutions to do more than what the law requires (Pavela & Kaplin,
2006). Further, risk avoidance can be a somewhat unrealistic method as it could
necessitate higher education institutions to avoid activities important to their missions
(Kaplin & Lee, 2006).
The law reaches into almost all facets of campus life, and its impact upon
decisions of academic administrators continues to rise (Goonen & Blechman, 1999).
Institutions of higher education are increasingly recognizing the legal implications of
decisions (Cooper & Lancaster, 1995). The range of laws with which colleges and
universities must comply have become greater and more complicated, and courts are
imposing businesslike responsibilities on colleges and universities (Bickel & Lake, 1999).
The failure of academic administrators to assess operational risks and to constructively
address them with risk management processes lead to the institution’s becoming more
vulnerable to claims and litigation, thus draining contingency funds and stretching limited
resources (Sokolow, 2004). Moreover, the institution’s legal counsel should be involved
in all phases of risk management (Kaplin & Lee, 2006; Pavela & Kaplin, 2006).
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Additional Legal Challenges and Advantages for Department Chairs in Institutions
Where Faculty or Department Chairs Are Unionized
In non-union higher education settings, it is unusual to find formal written
contracts with faculty. Instead, faculty employment terms are described primarily in offer
and appointment letters; procedures for tenure and promotion; institutional policies
regarding behavioral expectations (i.e., sexual harassment and non-discrimination),
intellectual property rights, and academic freedom; faculty discipline codes, and
guidelines for benefits. Unwritten institutional practices and customs may also affect the
terms and conditions of employment in the nonunionized college environment
(Poskanzer, 2002).
Hustoles and DiGiovanni (2005) observed that whenever higher education
administrators are faced with bargaining a new or successor agreement with faculty, the
negotiation process is often accompanied by adversarial tension. They noted that a
collective bargaining agreement can be an extremely lengthy and complex contract with
numerous clauses affecting both management and faculty member rights. Considering the
major legal requirements and ramifications affecting employment relations that are
involved in a collective bargaining agreement, attorneys are frequently involved in the
negotiation process (Hustoles & DiGiovanni, 2005).
According to Tucker (1993), chairs are seeing some changes in their roles due to
collective bargaining. Those chairs in institutions where the faculty are unionized are
called upon to give increased attention to formal evaluations and personnel decisions,
provide evidence and appear at contested grievance meetings and hearings, and
responding to more directives and rules from administrators (Tucker, 1993).
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Bright and Richards (2001) commented that where faculty unions exist on
campuses, they introduce important new features in the professional academic landscape.
Unions come in varied forms, as do collective bargaining agreements. Whereas academic
administrators all need to deal with employment related matters that emerge, those at
unionized campuses have strict procedures to follow that can keep cases alive for years.
While the procedures are intended to protect the rights of all involved, following them
can be “a maddening object lesson in bureaucracy” (p. 81).
Bright and Richards (2001) also acknowledged that working with a unionized
faculty should not be considered to be a negative experience. They pointed out that there
are advantages to having a clear set of policies and procedures for dealing with
complaints, grievances, salaries, and other personnel matters. Fair treatment can result in
sensitive or difficult situations, third parties (such as the union grievance officer and
management’s collective bargaining representative) may become extensively involved in
reaching acceptable resolutions, and unresolved issues that are arbitrated lead to obtaining
a final decision and direction on moving forward. Tucker (1984) also described numerous
types of faculty grievances which may confront higher education administrators, as well
as the additional impact of faculty unions and collective bargaining agreements.
Thus, when the faculty members or department chairs themselves, in a college or
university are unionized, department chairs are faced with the added challenge of
complying with the terms and conditions of the faculty collective bargaining
agreement(s), including contractually agreed upon processes and terms and conditions of
employment. The literature, though, is sorely deficient of studies which seek input on
whether the variable of a unionized higher education faculty and/or chair environment
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impacts how department chairs are dealing with legal issues and the resulting impact on
institutional legal liability and risk management efforts.
Lack of Studies in the Literature Regarding Perspectives and Experiences
of Higher Education Attorneys
The literature regarding higher educational leadership recognizes that both higher
education administrators and legal counsel play integral roles in the overall administrative
structure and institutional success (Bernard & White, 1995; Bickel, 1974, 1994; Daane,
1985; Ingels, 1987; Kaplin & Lee, 2006; Ruger, 1997; Santora & Stoner, 2003; Ward &
Tribbensee, 2003). Kaplin and Lee (2006) have commented not only on the functions that
higher education attorneys perform, but also on the relationships that are fostered between
higher education administrators and their counsel.
The National Association of College and University Attorneys (n.d.-b) describe
that higher education attorneys work with a variety of constituencies at an institution,
including boards, presidents, provosts, administrative vice presidents, senior
administrators, deans, department heads, and faculty. Issues including governance at all
levels, risk management, employment, faculty related matters, student affairs, contracts,
security, financial and business matters, community relations, dispute issues and
resolution, and more. Higher education attorneys are involved with virtually all
components of a college or university, since legal matters can impact every function of a
college or university.
Daane (1985) noted that representing the client college or university means
providing legal services to the governing board and the various administrators within the
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institution, and provided a four-page “a–z” list of typical legal services provided by
higher education attorneys. Such services include assisting academic administrators (such
as chairs) in reacting to or defending against problems, complaints, and lawsuits that
arise, as well as proactively collaborating with administrators to strategize in decisionmaking with the goal of avoiding or reducing problems, complaints, and lawsuits. Daane
further stated that the higher education attorney’s roles include serving as an advisorcounselor, educator-mediator, manager-administrator, draftsperson, and litigator. Santora
and Stoner (2003) likewise pointed out that the day-to-day work of higher education legal
counsel includes a wide variety of issues and cases, which can range from mundane
contracts to high profile and very emotional cases involving students and institutional
leaders.
Kaplin and Lee (2006) described that counsel’s role is to identify and define
potential or actual legal problems and ways to resolve or prevent them through either
“treatment law” or “preventive law.” Treatment law focuses on responding to actual
challenges (such as when a lawsuit is filed or threatened), while preventive law focuses
on initiatives that the institution can take to avoid litigation or legal disputes. Analogizing
to the medical profession, Kaplin and Lee stated that “treatment law is aimed at curing
legal diseases, whereas preventive law sought to maintain legal health” (p. 144). While
the concept of practicing preventive law was identified over 25 years ago by William
Kaplan, a professor at Catholic University of America, it has since become a mantra for
higher education attorneys. Colleges and universities embrace this strategy, which is
“designed to nip potential legal problems in the bud and keep them from blossoming into
costly lawsuits” (Sanoff, 2006, p. B14).
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Understanding legal issues involved in their various obligations should also aid
administrators and faculty to determine better when to seek legal advice. In Poskanzer’s
(2002) experience, advice should be sought much earlier in the decision-making process.
He also noted that if key users of legal advice understood the legal environment
more,“legal land mines” could be avoided (p. 3). Franke and White (2002) observed that
understanding, and thereby avoiding, potential legal problems help chairs function best in
performing their roles.
Despite the key role higher education attorneys play in the field of higher
education and risk management, research of the literature shows an extremely limited
number of studies that sought data from higher education attorneys regarding higher
education issues (much less on legal or risk management issues) and administrators
dealing with them. One study found was a qualitative study done for a dissertation based
on interviews regarding the role of legal counsel in the decision-making process of
presidents at small, private colleges (Ludwick, 2005). Using a case study method and
interviewing both presidents and college lawyers, Ludwick sought to examine the existing
structures, processes, and outcomes of the legal counsel-president relationship. His study
also explored whether and when colleges engaged legal counsel regarding critical
decisions.
One other research study found (also conducted for a dissertation) was a nonexperimental cross-sectional study of higher education attorneys’ perceptions regarding
academic freedom and challenges to it (Rupe, 2005). While this quantitative study
obtained responses from 179 higher education attorneys, the findings were not focused on
obtaining data that identified the spectrum of legal issues impacting higher education
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governance, leadership effectiveness, institutional legal liability, or risk management.
Even more specifically, to date my research has not located any studies offering data
obtained from higher education attorneys about department chairs’ knowledge and
decision-making relative to dealing with legal issues or risk management.
Tapping further into, and gaining data on, the knowledge, experiences, and
perspectives of higher education attorneys through additional research studies, would
therefore contribute toward filling this void in the field of higher educational leadership.
Studies obtaining information from legal professionals who continually deal with the
leaders of essential units within colleges and universities would add to the body of
knowledge regarding institutional risk management, as well.

CHAPTER III
METHODOLOGY
Introduction and Overview
This chapter describes the research design for collecting data from higher
education attorneys to address the research questions listed in Chapter I. More
specifically, this chapter explains the research methods employed to discover:
1. For various types of faculty- and student-related legal issues, what are the
perceptions of higher education attorneys in reference to:
(a) how often and how much time they spend to provide legal assistance for
department chairs;
(b) the level of difficulty they perceive department chairs have dealing
adequately with legal aspects of various faculty and student issues;
(c) the level of potential or actual adverse impact chairs’ failure to adequately
address legal concerns could have on institutional legal liability or risk
management efforts; and
(d) given limited institutional time and financial resources, the importance of
providing chair training on various types of legal issues to help reduce
legal liability and improve risk management efforts?
2. Were there any statistically significant differences regarding the responses of
higher education attorneys based upon the variables of (a) whether the faculty
42
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members of the institutions they represent are unionized, or (b) whether the
department chairs of the institutions they represent are unionized?
3. What recommendations do higher education attorneys offer to college and
university clients and other higher education attorneys to help department
chairs deal more effectively with legal concerns and risk management efforts?
4. What do higher education attorneys serving institutions with unionized faculty
and/or department chairs relate to clients or other attorneys as any particular
challenges or advantages regarding chairs dealing with legal issues?
In short, this chapter describes the survey research methodology plan; the
population and sample of study participants; study methods and procedures; information
about the researcher; subjects, sampling, and access; and the data analysis approach. This
chapter also discusses limitations and delimitations of the study, as well as activities,
timelines, and budget for this study.
Study Methodology
In order to gain substantial data within practical and financial limitations, my
study was a non-experimental, cross-sectional quantitative study using an email survey
design (Bryman, 2008; Creswell, 2003, 2008). The purpose of survey research is to
generalize from a sample to a population in order to make inferences about some attitude,
behavior, or characteristic of the population (Babbie, 1990; Creswell, 2003). When
studying a sample of a larger population for the purpose of generalizing results to the
larger population, quantitative methods are appropriate (Creswell, 2003). Sample surveys
have been a very useful and effective tool for learning about people’s opinions (Dillman,
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Smyth, & Christian, 2009). Attitudes, opinions, or quantitative description of trends
within a sample of a population can also be obtained through surveys. After data are
collected, statistical procedures are used by the researcher to determine if the data
support, expand upon, or refute the literature or known theories (Creswell, 2003).
The survey is an economical design which results in an efficient and relatively
swift turnaround in data collection (Babbie, 1990; Creswell, 2003). A survey design was
also chosen in large part because of an exceptional and accessible data collection resource
available to me through the National Association of College and University Attorneys
(NACUA), a national professional organization of higher education attorney members.
NACUA includes more than 700 institutions with over 1,600 campuses, represented by
over 3,800 attorneys, and it adds several new member institutions each year. Primarily,
NACUA’s members are non-profit, regionally accredited institutions of higher education
in the United States, but also include a few members from Canada and further abroad.
Each institutional member is represented by a primary attorney, along with additional
attorney representatives. Although only non-profit, accredited colleges and universities
are eligible for full institutional membership, an associate institutional membership is
available to non-profit organizations that meet certain eligibility criteria, as well as
associate individual membership to attorneys who are not eligible to be an institutional
representative, but are determined by NACUA to have a “commonality of interest” with
NACUA member institutions (NACUA, n.d.-a).
As described on NACUA’s home website (NACUA, n.d.-a), NACUA’s purpose
is to enhance legal assistance to higher education institutions by educating attorneys and
administrators to the nature of campus legal issues. In addition, NACUA plays an integral
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role in the continuing legal education of college and university attorneys. NACUA also
produces publications, sponsors conferences and seminars, maintains its own listserv
(NACUANET) and world-wide web site, and operates a clearinghouse through which
college and university attorneys are able to share information, resources, knowledge, and
work products on current legal concerns and interests.
Due to my professional membership, NACUA gave permission to send an
electronic email survey and follow up email reminders to other NACUA members
through the association’s listserv (NACUANET) in a manner similar to Rupe’s (2005)
data collection methods. NACUANET is available without additional charge to NACUA
member attorneys. As described on NACUA’s website, there are currently over 2,100
NACUA member attorneys subscribed to this service and NACUANET subscribers
generally receive 10-20 messages per day, or by their option, one email per day which
contains all the day’s messages. The NACUANET listserv is intended to facilitate
communication among and between NACUA members and includes messages on topics
such as recent legislation, case law, and specific campus situations; solicitation of
suggestions, experiences, sample policies and contracts, and legal briefs or
memorandums; and law office management and administrative issues.
Subjects, Sampling, and Access
The population from which study participants were obtained consists of all
attorneys representing higher education institutions that are members of NACUA and also
subscribe to its NACUANET listserv, primarily in the United States. While higher
education institutions are present in many countries throughout the world, confining the
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study to NACUANET subscribing member attorneys providing services to colleges and
universities was more manageable, cost-efficient, and focused. NACUA reports
(NACUA, n.d.-a) that its membership is currently comprised of about 700 higher
education institutions with more than 1,600 campuses represented by over 3,800
attorneys, and that over 2,100 of these attorneys subscribe to its listserv. As also indicated
on NACUA’s website, most members are non-profit, accredited institutions of higher
education in the United States, Canada, and further abroad.
Around one third of NACUA members are private institutions with enrollments
below 5,000 students and current fund expenditures below $50 million per year. The
other member institutions generally are public and private colleges and universities with
enrollments above 5,000 students and budgets ranging from $50 million to $4 billion
annually. Each member institution is represented by a primary attorney representative,
and often additional attorney member representatives. All representatives are eligible to
attend NACUA meetings and workshops, and to serve on NACUA committees or the
Board of Directors (NACUA, n.d.-a). The target population or sampling frame was higher
education attorneys listed as members of NACUA subscribing to the NACUANET
electronic listserv.
Instrumentation and Data Collection
All NACUANET subscribers were sent an email survey request, rather than just
in-house college and university attorneys, or attorneys representing particular types of
institutions, such as just public or just private institutions. All types of higher education
attorneys were included in order to obtain as much data as possible regarding the
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experiences and perceptions of their relationships with chairs.
The survey instrument incorporated closed-ended questions, using Likert scales.
In such questions, the participant is asked to select an answer from among a list that is
provided (Babbie, 2008). Closed-ended questions were used because they provide a
greater uniformity of responses and are processed more easily than open-ended questions
(Babbie, 2008).
The cross-sectional research design involves the collection of data on more than
one case and at a single point in time in order to collect a body of data in connection with
two or more variables which are then examined to detect patterns of association (Bryman,
2008; Creswell, 2008). It had the advantage of measuring current practices and attitudes,
as well as providing information in a short amount of time (time needed to administer the
survey and collect the data). The data were then analyzed to determine if there were
patterns of association which were statistically significant.
The principal shortcoming of closed-ended questions arises from the researcher’s
structuring of responses; such structuring may miss some key responses (Babbie, 2007).
Several open-ended questions were also included in which case the participant was asked
to provide the participant’s own answer to the question (Babbie, 2008). This allowed the
attorney participants to give input that might not have otherwise fit within the preset
response choices (Creswell, 2003, 2008).
Participants are often unwilling to study an item to understand it (Babbie, 2008). It
was assumed that participant attorneys would read the survey questions quickly and give
swift answers. Therefore, questions were designed to be direct and readily understandable
to higher education attorneys. The constructed response format was used to facilitate
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faster response time for participants, since the shorter amount of time it took for the
participants to complete a survey, the more likely it was that more responses would be
obtained (Babbie, 2008). Accordingly, the email survey was designed to allow attorney
participants to complete the survey in a relatively short period of time, but the open-ended
questions also allowed participants to add additional responses and information as their
time and inclinations allowed.
An initial pilot study was conducted with several higher education attorneys
representing public universities. As Bryman (2008) pointed out, it is desirable to conduct
a pilot study before administrating a self-completion questionnaire to the researcher’s
sample in order to ensure that the research instrument as a whole functions well. Creswell
(2008) noted that pilot testing also shows that the questions in the study can be
understood. Based on recommendations of the pilot study participants, modifications
were made to the final survey instrument before administering it to higher education
attorneys nationwide.
Confidentiality of individual responses was assured and protected, and all HSIRB
protocols were followed. Further, it was recognized that a special attorney-client
confidentiality privilege exists between the respondent attorneys and their department
chair clients. Accordingly, this privilege was acknowledged, participants were informed
that no names of institutions or attorney members would be requested in the survey, and
the potential study participants were advised to not provide such information. The
benefits of this study to the research participants were also described in the email
messages requesting participation in the survey. Members of NACUA were informed that
their input may lead to findings that will assist them in their roles as higher education
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counsel, and potentially to their client institutions as well. Participating members were
also offered a copy of the published study at no charge.
The Researcher
In the interest of full disclosure, as the researcher, I have a direct connection to the
subject study topic. My career position is that of Vice President for Legal Affairs and
General Counsel for Western Michigan University (WMU). I have served as an attorney
since 1980, a higher education attorney for WMU since 1991, and as general counsel for
WMU since 1999. In this role, I personally serve as university legal counsel for a large
public research university and regularly work with and give legal assistance and advice to
department chairs and other administrators, such as the president, provost, and deans.
In addition, I am a member of NACUA, have presented at conferences, have
served and continue to serve on various NACUA committees, and served from 20012004 as a NACUA Board member. I have known many NACUA members (including
some study participants) both professionally and personally for years, and consider
numerous members to be colleagues and friends. I am a subscriber to the NACUANET
listserv, as well.
In order to mitigate against researcher bias or influence, I consulted with my
committee chair and NACUA staff members regarding survey methods, questions, and
other procedures to avoid undue influence or inappropriately skewed results. In addition,
several NACUA colleagues assisted me in taking my pilot survey and provided me input
regarding the survey content; I made changes and additions to survey questions based
upon that input. Further, I consulted with Dr. Manuel Rupe, a current NACUA colleague
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and WMU graduate who earned a Ph.D. in the same doctoral program and who also
surveyed NACUA attorneys via the NACUA listserv for his dissertation (Rupe, 2005). I
asked him for any additional suggestions regarding my survey taking into account his
own experience in conducting an electronic survey of NACUA member attorneys.
Data Analysis Approach
The data were analyzed in relation to each research question. A crosswalk table
was created in order to identify anticipated analysis processes for each question
Frequency and descriptive analysis was performed on the survey variables.
General descriptive statistics were performed to describe the sample that
participated in the survey. The ordinal data from the Likert scaled closed-ended questions
were analyzed using descriptive statistics of frequencies, percentages, means, and
standard deviations.
Accepted data analysis techniques as described by numerous researchers (Bryman,
2008; Creswell, 2003, 2008) were utilized. For example, frequency tables provided
information regarding the number of participants and percentages of responses relative to
each of the categories of questions.
Creswell’s (2003) recommended series of steps for data analysis were utilized to
the extent practical utilizing a nationwide electronic survey. As the first step, information
was reported about the number of NACUA members to whom the internet survey was
sent and how many responded and comprised the sample. For the second step, Creswell
recommended examining response bias. Bias means that if the non-respondents had
participated in the survey, their responses would have substantially altered the survey
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results. However, due to the nature and scope of this electronic survey, it was not feasible
to know who the non-respondents were, much less to try to pick and choose any number
of non-respondents.
For the third step recommended by Creswell, a descriptive analysis of data was
provided for variables in the study, which in this case meant incorporating means,
percentages, standard deviations, and ranges for participants’ responses. As to the fourth
step, the survey included Likert scales for 85 variables, and they needed to be collapsed in
order to feasibly analyze them statistically. The Cronbach alpha statistic was used to serve
as an appropriate reliability check for internal consistency of the scales and for collapsing
the variables. Pursuant to the fifth step of identifying the statistics and the statistical
computer program for testing the major questions, all quantitative data were analyzed
using SPSS (version 18.0; SPSS Inc, Chicago, IL).
The decision was made to use multivariate analysis of variance (MANOVA) on
the collapsed variables for statistical analysis to determine if there were any statistically
significant findings between responses of attorneys representing institutions with
unionized faculty compared to those with non-unionized faculty, and second between
responses of attorneys representing institutions with unionized department chairs
compared to those with non-unionized chairs. Conducting t tests was at first considered to
analyze each of the collapsed variables. However, rather than conducting 10 t tests,
MANOVA was felt to be the better option for this study.
The rationale for this decision was to control the Type I error below 0.05 in a test.
Type 1 error occurs when a null hypothesis is rejected by the researcher even though it is
actually true, and the probability of this error rate is called “alpha” (Creswell, 2008). If
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t tests were run 10 times for the 10 collapsed variables, that would make the probability
of at least one wrong decision out of 10 tests, which would be equal to 1–(0.95^10) = 0.4.
In other words, the Type I error of the 10 tests would have been 0.4., or there would be a
40% chance that at least one wrong decision would be made. Thus, using MANOVA as
an alternate statistical analysis method helped protect the overall Type I error below 0.05
when doing the multiple comparisons for this study.
Multivariate tests were run using SPSS for each of the 10 collapsed variables
(each of which incorporated all the Likert scale responses for each closed-ended survey
question). The .05 p-value was used to determine statistical significance. The test
statistics used for MANOVA are Pillai’s trace, Hotelling-Lawley’s trace, Wilk’s lambda,
and Roy’s largest root (Carey, 1998). Once the statistics are obtained, they are translated
into F statistics to test the null hypothesis. Carey further noted that each of the four tests
has its own associated F ratio, and the reason for four different statistics is that the
mathematics of MANOVA sometimes become so complicated that no one has ever been
able to solve them. Each will produce identical F statistics and probabilities, and in others
they will differ. When they differ, though, Carey stated that Pillai’s trace is most often
used because it is the most powerful and robust of the tests. Those four MANOVA test
statistics were used by SPSS for this study.
Finally, the open-ended responses were reviewed and categorized. This process
enabled common themes for responses to be identified, which are reflected in tables with
frequencies and percentages of responses. Verbatim responses to the open-ended
questions are included in Appendix C.
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Delimitations and Limitations
Delimitations in research refer to the populations to which generalizations can be
safely made (Locke, Spirduso, & Silverman, 2007). Limitations are problems or potential
weaknesses with the study that are identified by the researcher (Creswell, 2008). This
study involved both delimitations and limitations as described below.
While many countries have institutions of higher education, academic units and
leaders, and legal counsel to assist and advise them, this study was limited to studying the
responses of primarily the attorneys who serve universities in the United States and who
also are NACUA members. Attempting to contact attorneys from all over the world who
provide higher education legal services would be financially and practically prohibitive.
Also, the fact that most U.S. attorneys have similar educational, bar examination, ethical,
and licensing requirements for practicing their profession will better define the sample
population and lead to more meaningful data results and analysis. Nevertheless, because
NACUA does have some members in Canada and in other countries, any higher
education attorney from a non-U.S. country was still included due to the commonality of
interests shared in this national organization. It is further noted that responses came from
attorneys throughout the nation, but no analysis was done to determine if there were
relationships between geographic representation and responses provided.
Whether or not to exclude from the study NACUA members of private law firms
that provide legal services to universities and focus instead upon in-house legal counsel
who may be more readily available to department chairs was considered. As Rupe (2005)
observed, private law firms generally provide representation to a wide variety of clients
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and therefore the concern exists as to the extent of their involvement with higher
education administrators. Moreover, attorneys in private law firms generally charge
clients for their time, and some may not have been willing or able to spend non-client,
unbillable time to complete a survey for this dissertation study.
I made the decision to invite all NACUA attorney members to participate in the
survey in order to increase chances for a larger sample size and to obtain a broad
representation of experiences and perspectives. Special challenges for this study included
convincing higher education attorneys to find the time out of their very intense schedules
to participate in the study. The invitation to participate in the survey (and two follow up
invitations), were just three single messages among the many received by NACUA
members each day. As noted earlier, higher education attorneys have a wide variety of
tasks and issues to deal with on a daily basis, and it is very difficult to keep up with all the
demands of their clients (Daane, 1985; Santora & Kaplin, 2003; Santora & Stoner, 2003).
Thus, some attorneys simply may not have had the time or inclination to participate in a
survey with so many other professional responsibilities and tasks.
Another limitation is that it was highly likely some NACUA attorney members
who technically received the email invitations to participate in the survey may not have
actually seen those email invitations. NACUANET subscribers have various options
regarding receiving NACUANET messages. They are given the options of choosing to
receive by email: (a) individual messages one at a time; (b) a “Digest-Traditional Format”
1-2 times a day of a compilation of the full-text of all messages posted to NACUANET in
email on a given day; (c) a “Digest-MIME Format” enabling the receiver to view only
separately attached messages of interest; (d) an “Index” 1-2 times a day that does not give
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full-text messages but just a listing of subjects that can be accessed via hyperlink; and
(e) an HTML Digest compiling all messages and organized by subject thread.
In addition, subscribers also have the option of disabling their accounts so they
can post and search messages, but will not receive messages. With the high volume of
email messages attorneys receive from their clients each day, some attorneys choose this
option for managing their email. Moreover, some attorneys may have automatically
forwarded their NACUANET messages to email folders which were not read or accessed
in time to participate in this survey. Consequently, the precise number of NACUANET
subscriber higher education attorneys who saw and considered my invitations to
participate in the survey is not known.
Also, to limit the scope of the survey to a manageable size, the survey only
addressed some, but not all, types of legal issues and problems on which higher education
attorneys provide legal assistance for department chairs. Rather, questions focused only
on some of the major types of legal issues relating to faculty and students with which
department chairs often face.
As disclosed earlier, due to my own professional experiences and perceptions as a
higher education attorney working with department chairs, I needed to be especially
vigilant to avoid making assumptions in developing the survey and analyzing its results.
Certainly my own experiences and desire to provide research knowledge about higher
education attorneys could have consciously or unconsciously impacted research design,
analysis, and any recommendations, so care was taken to avoid any undue bias or
influence.
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Survey Process, Samples, Respondent Descriptions, and Demographic Variables
Online survey research by email was chosen for numerous reasons. This process
took advantage of the tremendous increase in internet and electronic communication use
occurring in the past years (Wright, 2005) enabled distribution quickly to many potential
attorney participants across the country. Since I am a member of NACUA, I was able to
utilize this method at no additional financial cost except for my personal cost to subscribe
to SurveyMonkey to create, receive, store, and analyze responses. E-mail invitations were
chosen as the preferred method to reach potential participants for the study because
NACUANET already encompassed each NACUA member subscriber’s listed e-mail
address at work. Therefore, communications were sent via this medium and participants
accessed the survey via their computer as they were able. Moreover, distribution of the
survey to a national population eliminated concerns about obtaining a representative
subject group, and the costs of postage, envelopes, and photocopying.
Approval was obtained from Western Michigan University’s Human Subjects
Institutional Review Board (HSIRB) (Appendix A). HSIRB approvals were obtained
subsequently (Appendix A) for minor changes in the invitation language, and for a second
participation invitation reminder.
Three email invitations, including two reminders, were sent electronically via the
NACUANET server to NACUA higher education attorney subscribing to the
NACUANET service on October 13, 2011, October 26, 2011, and November 10, 2011.
The electronic report I received back after launching the invitations indicated that my
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survey was delivered to 2,121 attorneys for the October initial and reminder invitations,
and 2,126 attorneys for the November follow-up invitation.

CHAPTER IV
RESULTS
This chapter presents the results of my web-based electronic survey administered
to higher education attorneys affiliated with the National Association of College and
University Attorneys (NACUA). Data from survey responses were analyzed using
descriptive and statistical analysis utilizing SPSS (version 18), and are presented in this
chapter.
The higher education attorney participants completed surveys using Likert-type
scales, with some providing optional responses to open-ended questions. Results
presented include demographic data regarding higher education attorney participants,
frequency data, percentages, means, ranks, and multivariate ANOVA (MANOVA)
analysis.
Description and Demographics of the Study’s Population
The report of the number of attorneys to whom the email invitations were sent
would initially appear to indicate the sample size to be around 2,000 higher education
attorneys. However, as described earlier, due to the several options these attorneys have
regarding the receipt of NACUANET messages, one limitation of this study was not
being able to identify how many of these attorneys actually saw and therefore considered
my invitations to participate in the study.
58
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It is known that 373 higher education attorneys from across the United States did
respond in consenting and supplying at least the demographic information requested. Of
the 373 attorneys who began the survey and provided demographic information, 297
attorneys went on to provide responses for the other portions of the survey. Thus, based
upon an assumed sample size of 2,000 higher education attorneys receiving the survey,
the response rate of those substantially participating in the study with responses beyond
just demographic information was about 15%.
It is not known why 76 attorneys did not provide further responses other than
demographic information. In order to more accurately analyze the responses, though, only
the responses of the 297 attorneys who gave input beyond demographic information were
taken into account for statistical analysis. The potential for non-response bias is
additionally noted, since the responses of those who responded to the survey could have
been different than from those who did not respond or answer beyond demographic data.
Furthermore, so as not to frustrate participants in the event they did not wish to answer
any particular question, they did have the ability to skip questions, and the response rates
varied somewhat from question to question. Nevertheless, even if this were to be
considered a low rate of return, Sax, Gilmartin, and Bryant (2003) pointed out that low
response rates are not biasing when respondent characteristics are representative of nonrespondents (which could well be the case for higher education attorneys).
To evidence the nationwide scope of this study, respondents were asked to
identify where they practice higher education law, based on geographic regional divisions
used in the U.S. Census. Table 1 shows the geographic regions for the respondent
attorneys throughout the United States. As a very small number of NACUA members are
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in countries other than the United States, those numbers are also reported. Table 1
indicates that 21.5% of the participants were from the East North Central Division 3
(Indiana, Illinois, Michigan, Ohio, Wisconsin) and almost 24% of participants were from
the South Atlantic Division 5 (Delaware, District of Columbia, Florida, Georgia,
Maryland, North Carolina, South Carolina, Virginia, West Virginia).

Table 1
Number of Study Participant Higher Education Attorneys by Geographic Region
Region

Frequency

Percent

Division 1: New England (Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, Vermont)

27

9.1

Division 2: Middle Atlantic (New Jersey, New York,
Pennsylvania)

35

11.8

Division 3: East North Central (Indiana, Illinois, Michigan, Ohio,
Wisconsin)

64

21.5

Division 4: West North Central (Iowa, Nebraska, Kansas, North
Dakota, Minnesota, South Dakota, Missouri)

21

7.1

Division 5: South Atlantic (Delaware, District of Columbia,
Florida, Georgia, Maryland, North Carolina, South
Carolina, Virginia, West Virginia)

71

23.9

Division 6: East South Central (Alabama, Kentucky, Mississippi,
Tennessee)

8

2.7

Division 7: West South Central (Arkansas, Louisiana, Oklahoma,
Texas)

29

9.8

Division 8: Mountain (Arizona, Colorado, Idaho, New Mexico,
Montana, Utah, Nevada, Wyoming)

20

6.7

Division 9: Pacific (Alaska, California, Hawaii, Oregon,
Washington)

20

6.7

2

0.7

297

100.0

Country other than the United States
Total responding to this demographic question
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Attorneys were also asked to report approximately how many years they practiced
as a higher education attorney. Responses included a wide range of years of higher
education law experience, ranging from under one year to over forty years. Table 2 sets
forth the responses in groups of years that indicate ranges of respondents’ years of
practicing as a higher education attorney.

Table 2
Approximate Number of Years Practiced as a Higher Education Attorney
Number of Years*

Frequency

Percent

0–3

35

13.1

4–7

46

17.2

8 – 11

41

15.4

12 – 15

33

12.4

16 – 19

27

10.1

20 – 23

30

11.2

24 – 27

26

9.7

28 – 31

11

4.1

32 – 35

13

4.9

5

1.9

267

100.0

36+
Total responding to question

Note. Years of experience were reported in whole numbers.
In addition, respondents were asked to indicate the capacity in which they served
as higher education attorneys most often in the past three years. Table 3 shows that
85.5%, the vast majority of respondents (254 of the 297 attorneys answering this
question) served in an in-house General Counsel office.
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Table 3
Number and Type of Participant Higher Education Attorneys by Practice
Type of Higher Education Attorney

Frequency

Percent

254

85.5

Attorney serving in an Attorney General Office/Department

6

2.0

Attorney serving in a State system

7

2.4

Outside legal counsel in a private law firm or practice

17

5.7

Attorney at college/university serving in a non-attorney role

13

4.4

297

100.0

Attorney in an in-house General Counsel Office

Total responding to this demographic question

Table 4 reflects the different types of higher education institutions represented by
attorney survey participants most often in the past three years. The greatest number and
percentage of those responded they served four-year doctoral/research institutions. Of
those, 132 (44.6%) reported representing public four-year doctoral/research institutions,
and 72 (24.3%) reported representing not-for-profit private four-year doctoral/research
institutions.
Also, participants were asked to estimate the student headcount of the institution
on which their responses were based, including both undergraduate and graduate students.
The question was qualified for those attorneys providing legal services for more than one
institution, asking them to estimate the student population for only the institution served
most often in the past three years of practicing higher education law. The institutions
represented by the respondent attorneys had a wide range of student populations, as
reflected in Table 5.
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Table 4
Numbers and Types of Institutions Represented by Higher Education Attorneys
Participants
Type of Higher Education Institution
Public 2 year institution
Public 4 year institution (non-doctoral, non-research)
Public 4 year doctoral/research institution
Not-for-profit private 4 year institution (non-doctoral, nonresearch)
Not-for-profit private 4 year doctoral/research institution
For profit private institution
Other non-college/university client

Frequency
21
39
132
28

Percent
7.1
13.2
44.6
9.5

72
2
2

24.3
0.7
0.7

296

100.0

Total

Table 5
Estimated Student Headcount Population of Higher Education Institutions Upon Which
Responses Were Based (Both Undergraduate and Graduate Students)
Institutional Student Population
200 – 999
1,000 – 4,999
5,000 – 9,999
10,000 – 14,999
15,000 – 19,999
20,000 – 24,999
25,000 – 29,999
30,000 – 34,999
35,000 – 39,999
40,000 – 44,999
45,000 – 49,999
50,000 – 74,999
75,000 – 99,999
100,000+
Total responding to question

Frequency
6
39
32
51
28
30
23
22
14
11
7
12
3
14
292

Percent
2.1
13.4
11.0
17.5
9.6
10.3
7.9
7.5
4.8
3.8
2.4
4.1
1.0
4.8
100.0
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Overall Perceptions and Experiences of Higher Education Attorneys
in Working for Department Chairs
Guiding the Likert scale portion of this study, the first research question asked
what the perceptions and experiences of higher education attorneys were for various
faculty and student issues in reference to: (a) how often they assist or provide legal
assistance to department chairs; (b) the level of difficulty department chairs have dealing
adequately with legal aspects of various faculty and student issues; (c) the level of
potential or actual adverse impact that chairs’ failure to adequately address legal concerns
could have on institutional legal liability or risk management efforts; and (d) the
importance of providing chair training on various types of legal issues to help reduce
legal liability and improve risk management efforts, given limited institutional time and
financial resources.
Types of Legal Issues Addressed in Survey
The survey asked participants about their perceptions and experiences regarding
13 faculty-related legal issues and four student-related legal issues confronting
department chairs. The faculty-related issues were:
(a) Sexual harassment by faculty
(b) Other discrimination claims by faculty (e.g., age sex, race, disability, religion)
(c) Non-collegiality, intimidation, other interpersonal problems by faculty
(d) Tenure or promotion issues
(e) Alcohol or drug abuse by faculty
(f) Misuse of institutional or grant resources
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(g) Faculty work performance issues (e.g., absenteeism, ineptness, failure to
deliver course content
(h) Conflict of interest or conflict of commitment (e.g., faculty doing non-college
or university work)
(i) Research misconduct
(j) Agreements, contracts, and/or grants involving faculty (including contract
review)
(k) Academic freedom or controversial expression of speech
(l) Intellectual property rights
(m) Federal and state regulatory compliance.
The student-related issues were:
(a) Discrimination claims by students
(b) Grade appeals, academic probation, or dismissal issues
(c) Family Educational Rights and Privacy Act (FERPA) issues
(d) Parent complaints and requests.
Frequency of legal assistance. Survey participants were asked to estimate the
frequency (i.e., how often) yearly they provided legal assistance for their institutions’
department chairs. A 4-point Likert scale was utilized with the following points:
1 = never, 2 = occasionally (1-5 times per year), 3 = often (6-11 times per year), and
4 = very frequently (12+ times per year).
Responses from participant higher education attorneys showed that “contracts and
grants” was the faculty-related issue they worked on most frequently for chairs, with 131
(44.4%) reporting “very frequently” and 64 (21.7%) reporting “frequently,” resulting in
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the highest Likert mean value of 3.0. The faculty-related issue of “state and federal
compliance” ran a close second for frequency with a Likert mean value of 2.87, with
33.8% (99) of participants responding “very frequently” and 27.6% (81) responding
“frequently.” Higher education attorneys reported that they worked least frequently for
department chairs regarding the faculty-related issues of misuse of institutional or grant
resources (Likert mean value of 1.66), research misconduct (Likert mean value of 1.63)
and alcohol or drug abuse (Likert mean value of 1.60).
Table 6 presents frequencies, percentages, and means concerning frequency of
legal assistance on faculty-related issues as ranked from highest to lowest means.
As to frequency on the four student-related legal issues, participant higher
education attorneys indicated that “FERPA questions” was the student-related issue that
they worked on most frequently with department chairs. With 71 (24.1%) reporting “very
frequently” and 96 (32.7%) reporting “frequently,” this resulted in the highest Likert
mean value of 2.70. Respondent results for the other three student-related issues were
close in similarity, with Likert mean values of 2.19, 2.18, and 2.14 and similar numbers
reporting “very frequently” and “frequently.” Table 7 presents frequencies, percentages,
and means concerning frequency of legal assistance on student-related issues as ranked
from highest to lowest means.
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Table 6
Faculty-Related Issues—Frequency of Legal Assistance to Department Chairs
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)
[1]

[2]

[3]

[4]

Std.
Dev.

Mean

1

Contracts/ Grants

295

32
(10.8)

68
(23.1)

64
(21.7)

131
(44.4)

1.055

3.00

2

State/Federal Compliance

293

24
(8.2)

89
(30.4)

81
(27.6)

99
(33.8)

.978

2.87

3

Intellectual Property

293

44
(15.0)

137
(46.8)

60
(20.5)

52
(17.7)

.949

2.41

4

Discrimination (other
than sexual harassment)

292

52
(17.8)

163
(55.8)

68
(18.2)

9
(3.1)

.723

2.12

5

Non-collegiality/
Interpersonal Problems

289

61
(21.1)

154
(53.3)

61
(21.1)

13
(4.5)

.772

2.09

6

Problem Performance (e.g., 292
absenteeism, ineptness)

61
(20.9)

155
(53.1)

65
(22.3)

11
(3.8)

.759

2.09

7

Tenure and Promotion

291

72
(24.7)

149
(51.2)

55
(18.9)

15
(5.2)

.802

2.04

8

Conflict of Interest/
Conflict of Commitment

292

64
(21.9)

173
(59.2)

42
(14.4)

13
(4.5)

.737

2.01

9

Sexual Harassment by
Faculty

292

68
(23.3)

191
(65.4)

30
(10.3)

3
(1.0)

.605

1.89

10

Academic Freedom/
Speech controversy

293

76
(25.9)

188
(64.2)

25
(8.5)

4
(1.4)

.616

1.85

11

Misuse of Institutional
or Grant Resources

294

114
(38.8)

167
(56.8)

13
(4.4)

0
(0.0)

.561

1.66

12

Research Misconduct

293

125
(33.4)

154
(52.6)

12
(4.1)

2
(0.7)

.598

1.63

13

Alcohol or Drug Abuse

289

124
(42.9)

160
(55.4)

3
(1.0)

2
(0.7)

.552

1.60

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).
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Table 7
Student-Related Issues—Frequency of Legal Assistance for Department Chairs
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)
[1]

[2]

[3]

[4]

Std.
Dev.

Mean

1

FERPA questions

294

33
(11.2)

94
(32.0)

96
(32.7)

71
(24.1)

.960

2.70

2

Grade appeals, academic
probation, dismissals

294

60
(20.4)

135
(45.9)

83
(28.2)

16
(5.4)

.819

2.19

3

Discrimination or
harassment by students

294

51
(17.3)

155
(52.7)

73
(24.8)

15
(5.1)

.772

2.18

4

Parent complaints/
requests

293

70
(23.9)

130
(44.4)

74
(25.3)

19
(6.5)

.856

2.14

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).

Amount of time spent on legal assistance. Because the number of times higher
education attorneys work with clients on any given issue does not necessarily equate to
the amount of time spent on that same type of issue, survey participants were also asked
to estimate the average amount of time yearly they spent providing legal assistance for
their institutions’ department chairs. (This variable was researched considering that
higher education general counsel offices are often sparsely staffed, and/or college and
university administrators are often concerned about paying outside counsel attorney fees
billed at hourly rates). A 4-point Likert scale was utilized with the following points:
1 = no time, 2 = minimal amount of time (1-25 hours per year), 3 = modest amount of
time (26-150 hours per year), and 4 = extensive amount of time (over 150 hours per year).
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However, responses again showed that “contracts and grants” and “federal and
state compliance” were close in means and numbers in the faculty-related issues that
higher education attorneys reported as spending most time working for chairs. One
hundred and seven (37.5%) attorneys reported “extensive” and 91 (31.9%) reported
“modest” amounts of time for the legal issue of “contracts and grants.” Ninety (31.8%)
attorneys reported “extensive” and 92 (21.5%) reported “modest” for the legal issue of
state/federal compliance. Accordingly, these resulted in the highest Likert mean values of
2.98 and 2.87. Likert mean values of below 2.0 showed that respondents reported that the
faculty-related issues that required the least amount of their time were academic
freedom/speech controversy (Likert mean value of 1.87), misuse of institutional or grant
resources (Likert mean value of 1.80), research misconduct (Likert mean value of 1.79)
and alcohol or drug abuse (Likert mean value of 1.63).
Table 8 presents frequencies, percentages, and means concerning frequency of
legal assistance on faculty-related issues as ranked from highest to lowest means.
Regarding student-related issues, participants reported similar amounts of time
working for chairs on “FERPA questions,” and “discrimination or harassment by
students,” and “grade appeals, academic probation, and dismissal.” Frequencies and
percentages for these student-related issues were 106 (37.3%) and 21 (7.4%), 103
(36.1%) and 21 (7.4%), and 90 (31.7%) and 19 (6.7%) respectively reporting “modest” to
“extensive” amount of time, resulting in similar Likert mean values of 2.41, 2.34, and
2.25, respectively. The attorneys reported that parent complaints and requests took the
least amount of their time, with 69 (24.4%) and 147 (51.9%) indicating that these student
issues took “no time” or “minimum time” per year.
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Table 8
Faculty-Related Issues—Annual Number of Hours of Time Spent on Legal Assistance
Provided for Department Chairs
Rank

Issue

N

[Likert Scale #]
Annual Hours Spent
(Percent)
[1]

[2]

[3]

[4]

Std.
Dev.

Mean

1

Contracts/ Grants

285

26
(9.1)

61
(21.4)

91
(31.9)

107
(37.5)

.978

2.98

2

State/Federal Compliance

283

26
(9.2)

75
(26.5)

92
(32.5)

90
(31.8)

.968

2.87

3

Discrimination (other
than sexual harassment)

283

48
(17.0)

111
(39.2)

103
(36.4)

21
(7.4)

.846

2.34

4

Intellectual Property

283

48
(17.0)

120
(42.4)

85
(30.0)

30
(10.6)

.883

2.34

5

Sexual Harassment by
Faculty

282

60
(21.3)

127
(45.0)

87
(30.9)

8
(2.8)

.783

2.15

6

Tenure and Promotion

282

70
(24.8)

124
(44.0)

74
(26.2)

14
(5.0)

.836

2.11

7

Problem Performance (e.g., 283
absenteeism, ineptness)

60
(21.2)

142
(50.2)

72
(25.4)

9
(3.2)

.765

2.11

8

Non-collegiality/
Interpersonal Problems

283

60
(21.2)

142
(50.2)

73
(25.8)

8
(2.8)

.758

2.10

9

Conflict of Interest/
Conflict of Commitment

284

57
(20.1)

167
(58.8)

50
(17.6)

10
(3.5)

.719

2.05

10

Academic Freedom/
Speech controversy

283

73
(25.8)

177
(62.5)

29
(10.2)

4
(1.4)

.634

1.87

11

Misuse of Institutional
or Grant Resources

283

102
(36.0)

143
(50.5)

32
(11.3)

6
(2.1)

.720

1.80

12

Research Misconduct

281

115
(40.9)

119
(42.3)

37
(13.2)

10
(3.6)

.802

1.79

13

Alcohol or Drug Abuse

281

121
(43.1)

145
(51.6)

14
(5.0)

1
(0.4)

.597

1.63

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).
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Table 9 displays the frequency and total percentage for each of these studentrelated legal issues.

Table 9
Student-Related Issues—Annual Number of Hours of Time Spent on Legal Assistance
Provided for Department Chairs
Rank

Issue

N

[Likert Scale #]
Amount of Time Spent
(Percent)
[1]

[2]

[3]

[4]

Std.
Dev.

Mean

1

FERPA questions

284

32
(11.3)

125
(44.0)

106
(37.3)

21
(7.4)

.786

2.41

2

Discrimination or
harassment by students

285

48
(16.8)

113
(39.6)

103
(36.1)

21
(7.4)

.843

2.34

3

Grade appeals, academic
probation, dismissals

284

57
(20.1)

118
(41.5)

90
(31.7)

19
(6.7)

.852

2.25

4

Parent complaints/
requests

283

69
(24.4)

147
(51.9)

60
(21.2)

7
(2.5)

.746

2.02

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).

Department chairs’ level of difficulty with legal issues. Higher education
attorneys were next asked to rate the level of difficulty they perceived department chairs
have in dealing adequately with legal issues involving faculty and students. A 6-point
Likert range scale was utilized with only the following points specifically expressed:
1 = not difficult time through 6 = extremely difficult. Respondents were asked to choose
“not applicable” only if they had never provided legal counsel to chairs on that particular
legal issue.
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Ranked from highest to lowest means, Table 10 sets forth the frequencies,
percentages, and means resulting from higher education attorneys’ responses regarding
their perceptions as to how difficult the various faculty-related legal issues are for
department chairs. The ranked means show that the four faculty-related legal issues with
which attorneys believed chairs had the most difficulty were related to state and federal
compliance, non-collegiality interpersonal problems, discrimination (other than sexual
harassment), and sexual harassment by faculty, with means ranging from 3.74 to 3.56 on
the 1–6 Likert scale ranking.
Student-related legal issues, ranked from highest to lowest means, are presented in
Table 11. The ranked means show that the student-related legal issue attorneys believed
chairs had the most difficulty with was discrimination and harassment by students, with
3.41 on the 1–6 Likert scale ranking.
Failure of chairs' dealing with legal concerns: Potential adverse impact on
liability and risk management. Higher education attorneys were asked to rate the level
of adverse impact they believed chairs' failure to adequately account for legal concerns
for faculty-related legal issues could have on institutional legal liability or risk
management efforts. A 6-point Likert scale was utilized with only the following points
specifically expressed: 1 = “no adverse impact” through 6 = “extremely adverse impact.”
Ranked from highest to lowest means, Table 12 sets forth the frequencies, percentages,
and means resulting from higher education attorneys’ responses. The ranked means show
that the four faculty-related legal issues attorneys believed could have the most adverse
impact were sexual harassment by faculty, discrimination (other than sexual harassment),
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Table 10
Faculty-Related Issues—Chairs’ Level of Difficulty With Legal Issues
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)

[N/A]

[1]

[2]

[3]

[4]

[5]

[6]

Std.
Dev.

Mean

1

State/Federal
Compliance

273

19
(7.0)

8
(2.9)

25
(9.2)

52
(19.0)

72
(26.4)

64
(23.4)

33
(12.1)

1.610

3.74

2

Non-collegiality 274
Interpersonal
Problems

44
(16.1)

9
(3.3)

12
(4.4)

29
(10.6)

66
(24.1)

64
(23.4)

50
(18.2)

2.003

3.66

3

Discrimination
(other than sex.
Harassment)

274

42
(15.3)

5
(1.8)

14
(5.1)

40
(14.6)

64
(23.4)

77
(28.1)

32
(11.7)

1.889

3.60

4

Sex. Harassment 275
by Faculty

47
(17.1)

6
(2.2)

20
(7.3)

31
(11.3)

55
(20.0)

75
(27.3)

41
(14.9)

2.007

3.56

5

Problem Work
Performance

275

47
(17.1)

3
(1.1)

27
(9.8)

44
(16.0)

52
(18.9)

72
(26.2)

30
(10.9)

1.935

3.41

6

Intellectual
Property

275

37
(13.5)

12
(4.4)

28
(10.2)

60
(21.8)

67
(24.4)

48
(17.5)

23
(8.4)

1.769

3.25

7

Conflict of
Interest/
Commitment

275

35
(12.7)

10
(3.6)

44
(16.0)

58
(21.1)

58
(21.1)

53
(19.3)

17
(6.2)

1.724

3.17

8

Contracts/
Grants

275

19
(6.9)

17
(6.2)

46
(16.7)

81
(29.5)

75
(27.3)

31
(11.3)

6
(2.2)

1.400

3.07

9

Tenure and
Promotion

274

51
(18.6)

8
(2.9)

26
(9.5)

51
(18.6)

79
(28.8)

44
(16.1)

15
(5.5)

1.822

3.06

10

Academic
272
Freedom/Speech
Controversy

55
(20.2)

15
(5.5)

37
(13.6)

58
(21.3)

66
(24.3)

29
(10.7)

12
(4.4)

1.784

2.74

11

Research
Misconduct

272

70
(25.7)

26
(9.6)

39
(14.3)

29
(10.7)

42
(15.4)

40
(14.7)

26
(9.6)

2.079

2.63

12

Alcohol or Drug 269
Abuse

81
(30.1)

15
(5.6)

30
(11.2)

39
(14.5)

42
(15.6)

39
(14.5)

23
(8.6)

2.094

2.58

13

Misuse of
272
Institutional or
Grant Resources

63
(23.2)

18
(6.6)

55
(20.2)

42
(15.4)

47
(17.3)

37
(13.6)

10
(3.7)

1.840

2.53

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)];
[1] Not difficult – [6] Extremely difficult.
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Table 11
Student-Related Issues—Chairs’ Level of Difficulty With Legal Issues
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)

[N/A]

[1]

[2]

[3]

[4]

[5]

[6]

Std.
Dev.

Mean

1

Discrimination/
harassment by
students

273

48
(17.6)

4
(1.5)

18
(6.6)

48
(17.6)

58
(21.2)

67
(24.5)

30
(11.0)

1.933

3.41

2

FERPA
questions

272

36
(13.2)

15
(5.5)

51
(18.8)

78
(28.7)

65
(23.9)

19
(7.0)

8
(2.9)

1.529

2.77

3

Grade appeals,
academic
probation,
dismissals

273

43
(15.8)

15
(5.5)

55
(20.1)

73
(26.7)

57
(20.9)

26
(9.5)

4
(1.5)

1.566

2.66

4

Parent
complaints/
requests

274

57
(20.8)

12
(4.4)

44
(16.1)

67
(24.5)

67
(24.5)

20
(7.3)

7
(2.6)

1.679

2.59

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)],
[1] Not difficult – [6] Extremely difficult.

state and federal compliance, and misuse of institutional or grant resources, with means
ranging from 4.96 to 4.63 on the 1–6 Likert scale ranking.
Ranked from highest to lowest means, Table 13 sets forth the frequencies,
percentages, and means resulting from higher education attorneys’ opinions regarding the
adverse effect chairs' failure to adequately account for legal concerns for student-related
legal issues could have on institutional legal liability or risk management efforts. The
ranked means show that the top student-related legal issue was discrimination or
harassment by students, with a mean of 4.92 on the 1–6 Likert scale ranking.
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Table 12
Faculty-Related Issues – Adverse Impact on Institution’s Legal Liability or Risk
Management Efforts
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)
[1]

[2]

[3]

[4]

[5]

[6]

Std.
Dev.

Mean

1

Sexual Harassment
by Faculty

249

6
(2.4)

4
(1.6)

21
(8.4)

38
(15.3)

73
(29.3)

107
(43.0)

1.206

4.96

2

Discrimination
(other than sexual
harassment)

249

6
(2.4)

4
(1.6)

22
(8.8)

42
(16.9)

81
(32.5)

94
(37.8)

1.193

4.89

3

State/Federal
Compliance

250

6
(2.4)

9
(3.6)

21
(8.4)

36
(14.4)

78
(31.2)

100
(40.0)

1.257

4.88

4

Misuse of
Institutional or
Grant Resources

245

9
(3.7)

20
(8.2)

24
(9.8)

38
(15.5)

63
(25.7)

91
(37.1)

1.453

4.63

5

Research
Misconduct

244

13
(5.3)

25
(10.2)

31
(12.7)

59
(24.2)

50
(20.5)

66
(27.0)

1.499

4.25

6

Contracts/ Grants

247

7
(2.8)

22
(8.9)

52
(21.1)

65
(26.3)

65
(26.3)

36
(14.6)

1.292

4.08

7

Tenure and
Promotion

248

11
(4.4)

23
(9.3)

50
(20.2)

74
(29.8)

48
(19.4)

42
(16.9)

1.360

4.01

8

Intellectual
Property

249

9
(3.6)

30
(12.0)

54
(21.7)

76
(30.5)

53
(21.3)

27
(10.8)

1.288

3.86

9

Alcohol or Drug
Abuse

243

57
(20.1)

167
(58.8)

50
(17.6)

10
(3.5)

50
(17.6)

10
(3.5)

1.411

3.67

10

Non-collegiality/
Interpersonal
Problems

249

7
(2.8)

44
(17.7)

57
(22.9)

78
(31.3)

43
(17.3)

20
(8.0)

1.256

3.67

11

Conflict of Interest/
Commitment

249

10
(4.0)

38
(15.3)

65
(26.1)

82
(32.9)

27
(10.8)

27
(10.8)

1.285

3.64

12

Problem
Performance (i.e.

249

7
(2.8)

53
(21.3)

62
(24.9)

71
(28.5)

40
(16.1)

16
(3.6)

1.248

3.53

246

15
(6.1)

55
(22.4)

62
(25.2)

68
(27.6)

30
(12.2)

16
(6.5)

1.299

3.37

absenteeism,
ineptness)
13

Academic
Freedom/
Speech controversy

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
adverse impact.
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Table 13
Student-Related Issues—Adverse Impact on Institution’s Legal Liability or Risk
Management Efforts
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)

Std. Mean
Dev.

[1]

[2]

[3]

[4]

[5]

[6]

1

Discrimination/
harassment by
students

247

3
(1.2)

8
(3.2)

21
(8.5)

39
(15.8)

79
(32.0)

97 1.173
(39.3)

4.92

2

Grade appeals,
246
academic probation,
dismissals

6
(2.4)

36
(14.6)

73
(29.7)

78
(31.7)

35
(14.2)

18 1.184
(7.3)

3.63

3

FERPA questions

248

15
(6.0)

62
(25.0)

82
(33.1)

44
(17.7)

31
(12.5)

14 1.278
(5.6)

3.23

4

Parent complaints/
requests

246

9
(3.7)

67
(27.2)

84
(34.1)

49
(19.9)

23
(9.3)

14 1.211
(5.7)

3.21

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
adverse impact.

Perceptions of higher education attorneys on how essential chair training is
for various legal issues, given limited institutional time and resources available.
Higher education attorneys ranked how essential chair training is for various legal issues
in order to help reduce legal liability and improve risk management efforts. A 6-point
Likert scale was utilized with only the following points specifically expressed: 1 = “not
essential” through 6 = “extremely essential.” The ranked means show that with means of
5.46 and 5.36, respectively (close to the top ranking of “extremely essential”), the two
faculty-related legal issues about which it is most essential for chairs to receive training
were related to discrimination: sexual harassment by faculty and discrimination other than
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sexual harassment. In fact, 167 (65.7%) and 146 (57.7%) of those responding rated these
issues a “6” (extremely essential). State and federal compliance and misuse of
institutional or grant resources, with means of 4.88 and 4.63 on the 1–6 Likert scale, were
the next highest ranked faculty-related issues that attorneys reported warranting chair
training. Ranked from highest to lowest means, Table 14 sets forth the frequencies,
percentages, and means resulting from higher education attorneys’ responses.
Ranked from highest to lowest means, Table 15 sets forth the frequencies,
percentages, and means of higher education attorneys’ opinions regarding how essential
chair training is for various student-related legal issues in order to help reduce legal
liability and improve risk management efforts. The ranked means show that the top
student-related legal issue also was discrimination or harassment by students, with a mean
of 5.27 on the 1–6 Likert scale.
Findings Regarding Any Differences Based Upon the Variables
of Unionized Faculty or Department Chairs
When institutions must also comply with the terms of a collective bargaining
agreement that applies to faculty members, higher education attorneys have added factors
to account for when providing legal assistance to department chairs. In addition, if
department chairs themselves belong to a union, the complexity of providing legal
assistance to unionized academic administrators is intensified even further.
Accordingly, my second research question sought answers as to whether there
were any statistically significant differences in the responses of higher education
attorneys based upon the variables of (a) whether the faculty members at their institutions
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Table 14
Faculty-Related Issues—Attorneys’ Opinions on Essential Issues for Chair Training to
Reduce Legal Liability and Improve Risk Management
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)
[1]

[2]

[3]

[4]

[5]

[6]

Std.
Dev.

Mean

1

Sexual Harassment
by Faculty

254

1
(0.4)

0
(0.0)

9
(3.5)

27
(10.6)

50
(19.7)

167
(65.7)

.869

5.46

2

Discrimination
(other than sexual
harassment)

253

1
(0.4)

0
(0.0)

10
(4.0)

3
12.3)

65
(25.7)

146
(57.7)

.891

5.36

3

State/Federal
Compliance

252

1
(0.4)

8
(3.2)

26
(10.3)

47
(18.7)

74
(29.4)

96
(38.1)

1.149

4.88

4

Misuse of
Institutional
or Grant Resources

252

9
(3.7)

20
(8.2)

24
(9.8)

38
(15.5)

63
(25.7)

91
(37.1)

1.295

4.63

5

Research
Misconduct

253

7
(2.8)

16
(6.3)

35
(13.8)

60
(23.7)

61
(24.1)

74
(29.2)

1.353

4.48

6

Tenure and
Promotion

253

6
(2.4)

9
(3.6)

47
(18.6)

61
(24.1)

67
(26.5)

63
(24.9)

1.273

4.43

7

Conflict of Interest/
Commitment

252

6
(2.4)

24
(9.5)

45
(17.9)

74
(29.4)

60
(23.8)

43
(17.1)

1.297

4.14

8

Non-collegiality/
Interpersonal
Problems

252

3
(1.2)

21
(8.3)

49
(19.4)

87
(34.5)

50
(19.8)

42
(16.7)

1.220

4.13

9

Contracts/ Grants

252

4
(1.6)

15
(6.0)

29
(11.5)

57
(22.6)

64
(25.4)

83
(32.9)

1.248

4.11

10

Intellectual Property

252

6
(2.4)

19
(7.5)

54
(21.4)

81
(32.1)

58
(23.0)

34
(13.5)

1.226

4.06

11

Problem Performance
(i.e. absenteeism,

253

3
(1.2)

33
(13.0)

58
(22.9)

75
(29.6)

49
(19.4)

35
(13.8)

1.268

3.94

ineptness)
12

Alcohol or Drug
Abuse

249

13
(5.2)

37
(14.9)

59
(23.7)

72
(28.9)

32
(12.9)

36
(14.5)

1.393

3.73

13

Academic Freedom/
Speech controversy

254

18
(7.1)

40
(15.7)

75
(29.5)

64
(25.2)

27
(10.6)

30
(11.8)

1.385

3.52

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential – [6] Extremely essential.
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Table 15
Student-Related Issues—Attorneys’ Opinions on Essential Issues for Chair Training to
Reduce Legal Liability and Improve Risk Management
Rank

Issue

N

[Likert Scale #]
Frequency
(Percent)
[1]

[2]

[3]

[4]

[5]

[6]

Std.
Dev.

Mean

1

Discrimination/
harassment by
students

255

1
(0.4)

4
(1.6)

16
(6.3)

32
(12.5)

52
(20.4)

150
(58.8)

1.048

5.27

2

Grade appeals,
academic probation,
dismissals

253

5
(2.0)

24
(9.5)

61
(24.1)

79
(31.2)

49
(19.4)

35
(13.8)

1.245

3.98

3

FERPA questions

254

6
(2.4)

36
(14.2)

62
(24.4)

65
(25.6)

50
(19.7)

35
(13.8)

1.328

3.87

4

Parent complaints
and requests

252

13
(5.2)

65
(25.8)

72
(28.6)

64
(25.4)

20
(7.9)

18
(7.1)

1.271

3.27

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential– [6] Extremely essential.

are unionized, or (b) whether the department chairs at their institutions are unionized. In
other words, holding the demographic variables constant, did the variables of unionized
faculty or unionized chairs make a difference in responses of higher education attorneys
regarding their experiences and perceptions of how chairs were handling legal issues, or
could any relationships in this regard be discerned from the data? Before examining the
statistical differences, though, the frequencies of the responses for each non-demographic
closed-ended question will be discussed.
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Frequencies
Prior to being presented with non-demographic questions in the survey, attorney
participants were asked whether the institution they worked with most often during the
most recent three years of practicing higher education law had unionized or nonunionized faculty or department chairs. Resulting frequencies and percentages from these
responses are shown in Table 16. Of the 297 attorneys in the sample which went on to
provide further responses in the survey, slightly less than one third of them (87) reported
that their institution’s faculty were unionized, and only 38 (12.8%) reported that their
institution’s department chairs were unionized. It is noted, though, that the number of
responses in later questions of the survey varied from question to question, which can be
viewed as another limitation and consideration in interpreting the statistical analysis.

Table 16
Unionized vs. Non-Unionized Environments of Institutions Served by Respondents
Unionized/Not Unionized Environment

Frequency

Percent

Faculty Unionized
Faculty Not Unionized

87
210

29.3
70.7

Total

297

100.0

Chairs Unionized
Chairs Not Unionized

38
259

12.8
87.2

Total

297

100.0
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Unionized vs. non-unionized: Frequency of legal assistance on legal issues.
For the question regarding frequency of legal assistance provided for department chairs,
Table 17 compares the frequencies, percentages, and means for faculty-related legal
issues resulting from responses of higher education attorneys representing institutions
with unionized faculty to those representing institutions where the faculty members are
not unionized. The ranked means show that the top faculty-related legal issue reported for
both environments was contracts and grants, with a mean of 2.85 on the 1–4 Likert scale
for unionized faculty, and 3.06 for non-unionized faculty. A close second issue was state
and federal compliance, but the mean of 2.61 for unionized faculty was less than the 2.98
mean for non-unionized faculty. The means resulting for all categories of issues for nonunionized faculty were greater than for unionized faculty environments, except academic
freedom/speech controversy and alcohol/drug abuse.
For the question regarding frequency of legal assistance provided for department
chairs, Table 18 compares the frequencies, percentages, and means for faculty-related
issues resulting from responses of higher education attorneys representing institutions
with unionized department chairs to those representing institutions where the department
chairs are not unionized. Again, the ranked means show that the top faculty-related legal
issue reported for both environments was contracts and grants, with a mean of 2.79 on the
1–4 Likert scale ranking for unionized department chairs, and 3.03 for non-unionized
department chairs. The issue of state and federal compliance was likewise a close second
in ranking, with means of 2.53 for unionized department chairs and 2.92 for nonunionized chairs, showing similar differences as those for the faculty. The means
resulting for all categories of issues for non-unionized faculty were greater than for

82
unionized faculty environments, except for the issues of academic freedom/speech
controversy and non-collegiality/interpersonal problems.

Table 17
Faculty-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Frequency of
Legal Assistance
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Contracts/ Grants

86

1.101

2.85

209

1.032

3.06

State/Federal Compliance

85

.977

2.61

208

.960

2.98

Intellectual Property

84

.910

2.23

209

.956

2.48

Discrimination (other than
sexual harassment)

85

.720

2.07

207

.725

2.14

Non-collegiality/
Interpersonal Problems

84

.766

2.06

205

.776

2.10

Problem Performance
(i.e., absenteeism, ineptness)

85

.764

2.01

207

.757

2.12

Tenure and Promotion

85

.779

1.99

206

.812

2.07

Conflict of Interest/
Commitment

85

637

1.89

207

.770

2.06

Sexual Harassment by
Faculty

85

.625

1.88

207

.598

1.89

Academic Freedom/
Speech Controversy

85

.680

1.88

208

.589

1.84

Misuse of Institutional or
Grant Resources

85

.511

1.62

209

.581

1.67

Research Misconduct

85

.569

1.53

208

.606

1.67

Alcohol or Drug Abuse

84

.491

1.61

205

.576

1.59

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).
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Table 18
Faculty-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Frequency of
Legal Assistance
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Contracts/ Grants

38

1.119

2.79

257

1.044

3.03

State/Federal Compliance

38

.951

2.53

255

.973

2.92

Intellectual Property

38

.865

2.18

255

.958

2.44

Discrimination (other than
sexual harassment)

38

.733

2.05

254

.722

2.13

Non-collegiality/
Interpersonal Problems

38

.844

2.13

251

.762

2.08

Problem Performance
(e.g., absenteeism, ineptness)

38

.784

1.92

254

.754

2.11

Tenure and Promotion

38

.733

1.95

253

.812

2.06

Conflict of Interest/
Commitment

38

.620

1.68

254

.741

2.06

Sexual Harassment by
Faculty

38

.547

1.84

254

.614

1.90

Academic Freedom/ Speech
Controversy

38

.665

1.87

255

.609

1.85

Misuse of Institutional or
Grant Resources

38

.506

1.53

256

.567

1.68

Research Misconduct

38

.489

1.37

255

.604

1.67

Alcohol or Drug Abuse

38

.504

1.55

251

.559

1.60

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).

For the question regarding frequency of legal assistance provided for department
chairs, Table 19 compares the frequencies, percentages, and means of responses for
student-related legal issues of higher education attorneys representing institutions with
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unionized faculty to those representing institutions where the faculty members are not
unionized. The ranked means show that the top student-related legal issue reported for
both environments was FERPA questions, with a mean of 2.65 on the 1–4 Likert scale
ranking for unionized faculty, and 2.72 for non-unionized faculty. Means were very close
for responses on student-related issues for both unionized and non-unionized faculty
environments.

Table 19
Student-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Frequency of
Legal Assistance
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

FERPA questions

86

.991

2.65

208

.949

2.72

Grade appeals, academic
probations, dismissals

86

.809

2.20

208

.825

2.18

Discrimination or
harassment by students

86

.754

2.17

208

.781

2.18

Parent complaints/ requests

86

.875

2.15

207

.850

2.14

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).

For the question regarding frequency of legal assistance provided for department
chairs, Table 20 compares the frequencies, percentages, and means resulting from
responses for student-related legal issues of higher education attorneys representing
institutions with unionized department chairs to those representing institutions where the
department chairs are not unionized. The ranked means show that the top student-related
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legal issue reported for both environments was FERPA questions, with a mean of 2.58 on
the 1–4 Likert scale ranking for unionized department chairs, and 2.71 for non-unionized
chairs. Except for FERPA questions, the means for the other three student-related issues
for institutions with unionized department chairs were higher than for those where chairs
were not unionized.

Table 20
Student-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Frequency of
Legal Assistance
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

FERPA questions

38

.948

2.58

256

.962

2.71

Grade appeals, academic
probations, dismissals

38

.768

2.29

256

.827

2.17

Discrimination or
harassment by students

38

.809

2.32

256

.766

2.16

Parent complaints/ requests

38

.802

2.29

255

.863

2.12

Note. Not all participants responded to all items. Likert Scale = [1] Never, [2] Occasionally (1-5 times/
year), [3] Often (6-11 times/year), [4] Very Frequently (12+ times/year).

Unionized vs. non-unionized: Time spent on legal assistance on legal issues.
For the question regarding the amount of time provided for department chairs on legal
assistance, Table 21 compares the frequencies, percentages, and means for faculty-related
issues in institutions with unionized faculty members to those representing institutions
where the faculty members are not unionized. The ranked means show that the top
faculty-related legal issue reported for both environments was contracts and grants, with a
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Table 21
Faculty-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Time Spent on
Legal Assistance
Legal Issue

Unionized Faculty
Yes
N

Std. Dev.

Contracts/ Grants

84

State/Federal Compliance

No
Mean

N

Std. Dev.

Mean

1.064

2.89

201

.941

3.01

84

1.024

2.65

199

.931

2.96

Discrimination (other
than sexual harassment)

84

.872

2.29

199

.836

2.37

Intellectual Property

85

.898

2.25

198

.875

2.38

Sexual Harassment by
Faculty

84

.798

2.12

198

.779

2.17

Tenure and Promotion

85

.756

2.00

197

.865

2.16

Problem Performance (e.g.,
absenteeism, ineptness)

85

.740

2.02

198

.774

2.14

Non-collegiality/
Interpersonal Problems

84

.827

2.12

199

.729

2.10

Conflict of Interest/
Commitment

85

.673

1.89

199

.730

2.11

Academic Freedom/
Speech controversy

84

.697

1.86

199

.608

1.88

Misuse of Institutional
or Grant Resources

84

.717

1.77

199

.722

1.80

Research Misconduct

82

.802

1.67

199

.798

1.84

Alcohol or Drug Abuse

84

.538

1.61

197

.621

1.63

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).

mean of 2.89 on the 1–4 Likert scale ranking for unionized faculty, and 3.01 again for
non-unionized faculty. The issue of state and federal compliance was likewise second in
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ranking, with means of 2.65 for unionized faculty and 3.01 for non-unionized faculty. The
means resulting for all categories of issues for non-unionized faculty institutions were
slightly higher than for unionized faculty institutions, except for the issue of noncollegiality/ interpersonal problems.
For the question regarding the amount of time provided for department chairs on
legal assistance, Table 22 compares the frequencies, percentages, and means for facultyrelated issues resulting from responses of higher education attorneys representing
institutions with unionized department chairs to those representing institutions where the
department chairs are not unionized. Again, the ranked means show that the top facultyrelated legal issue reported for both environments was contracts and grants, with a mean
of 2.76 on the 1–4 Likert scale ranking for unionized department chairs, and 3.01 for nonunionized department chairs. The issue of state and federal compliance was likewise
second in ranking, with means of 2.57 for unionized department chairs and 3.01 for nonunionized chairs. The means resulting for all categories of issues for non-unionized chair
institutions were greater than for unionized chair institutions, except for the issue of noncollegiality/interpersonal problems.
For the question regarding time spent on legal assistance for department chairs on
student-related issues, Table 23 compares the frequencies, percentages, and means
resulting from responses of higher education attorneys representing institutions with
unionized faculty to those representing institutions where the faculty members are not
unionized. The ranked means show that the top student-related legal issue reported for
both environments was once more FERPA questions, with a mean of 2.65 on the 1–4
Likert scale ranking for unionized faculty, and 2.72 for non-unionized faculty. Means
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were very close for responses on student-related issues for both unionized and nonunionized faculty environments.

Table 22
Faculty-Related Issues—Unionized Chairs vs. Non-Unionized Department Chairs: Time
Spent on Legal Assistance
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Contracts/ Grants

37

1.065

2.76

248

.963

3.01

State/Federal Compliance

37

1.015

2.57

246

.954

2.91

Discrimination (other
than sexual harassment)

38

.898

2.29

245

.839

2.35

Intellectual Property

38

.811

2.21

245

.893

2.36

Sexual Harassment by
Faculty

38

.764

2.11

244

.788

2.16

Tenure and Promotion

38

.632

1.92

244

.861

2.14

Problem Performance (e.g.,
absenteeism, ineptness)

38

.712

1.92

245

.770

2.13

Non-collegiality/
Interpersonal Problems

37

.928

2.16

246

.731

2.09

Conflict of Interest/
Commitment

38

.565

1.71

246

.727

2.10

Academic Freedom/
Speech controversy

38

.590

1.76

245

.640

1.89

Misuse of Institutional
or Grant Resources

37

.716

1.65

246

.719

1.82

Research Misconduct

37

.545

1.38

244

.816

1.86

Alcohol or Drug Abuse

37

.555

1.57

244

.604

1.64

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).
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Table 23
Student-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Time Spent on
Legal Assistance
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

FERPA questions

86

.991

2.65

208

.949

2.72

Grade appeals, academic
probations, dismissals

86

.809

2.20

208

.825

2.18

Discrimination or
harassment by students

86

.754

2.17

208

.781

2.18

Parent complaints/ requests

86

.875

2.15

207

.850

2.14

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).

For the question regarding time spent on legal assistance for department chairs on
student-related issues, Table 24 compares the frequencies, percentages, and means
resulting from responses of higher education attorneys representing institutions with
unionized department chairs to those representing institutions where the chairs are not
unionized. Identical to the question regarding frequency of assistance, the ranked means
show that the top student-related legal issue reported for both environments was FERPA
questions, with a mean of 2.58 on the 1–4 Likert scale ranking for unionized faculty, and
.71 for non-unionized faculty. Means were a little less close for responses on studentrelated issues for both unionized and non-unionized chair environments.
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Table 24
Student-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Time Spent on
Legal Assistance
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

FERPA questions

38

.948

2.58

256

.962

2.71

Grade appeals, academic
probations, dismissals

38

.768

2.29

256

.827

2.17

Discrimination or
harassment by students

38

.809

2.32

256

.766

2.16

Parent complaints/ requests

38

.802

2.29

255

.863

2.12

Note. Not all participants responded to all items. Likert Scale = [1] No time, [2] Minimal Amount of Time
(1-25 hours/year), [3] Modest Amount of Time (26-150 times/year), [4] Extensive Amount of Time (over
150 hours/year).

Unionized vs. non-unionized: Chairs’ level of difficulty with legal issues. For
the question regarding attorneys’ perceptions on department chairs’ level of difficulty
with legal issues, Table 25 compares the frequencies, percentages, and means for facultyrelated issues resulting from responses of higher education attorneys representing
institutions with unionized faculty members to those representing institutions where the
faculty members are not unionized. This time, the ranked means show that the top
faculty-related legal issue reported for both environments was state and federal
compliance, with a mean of 3.65 on the 1–6 Likert scale ranking for unionized faculty,
and 3.77 for non-unionized faculty. Non-collegiality and interpersonal problems ran a
very close second in ranking with a mean of 3.76 for non-unionized faculty. The resulting
means for non-unionized faculty institutions in the other legal issue categories were
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sometimes higher than for unionized faculty institutions and sometimes not, but they were
not dramatically different in comparison.

Table 25
Faculty-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Chairs’ Level of
Difficulty With Legal Issues
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

State/Federal Compliance

83

1.721

3.65

190

1.562

3.77

Non-collegiality/
Interpersonal Problems

83

2.079

3.43

191

1.966

3.76

Discrimination (other than
Sexual Harassment)

83

1.989

3.43

191

1.844

3.67

Sexual Harassment by Faculty

83

2.007

3.40

192

1.977

3.64

Problems with Work
Performance

83

2.146

3.30

192

1.841

3.45

Intellectual Property

83

1.813

3.20

192

1.754

3.27

Conflict of Interest/
Commitment

83

1.876

3.28

192

1.657

3.12

Contracts/ Grants

83

1.345

3.14

192

1.425

3.03

Tenure and Promotion

83

1.864

2.99

191

1.807

3.09

Academic Freedom/ Speech
Controversy

80

1.881

2.74

192

1.748

2.73

Research Misconduct

81

2.235

2.58

191

2.015

2.65

Alcohol or Drug Abuse

82

2.025

2.55

187

2.129

2.59

Misuse of Institutional or
Grant Resources

82

1.880

2.55

190

1.828

2.52

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)],
[1] Not difficult – [6] Extremely difficult.

92
For the question regarding attorneys’ perceptions on department chairs’ level of
difficulty with legal issues, Table 26 compares the frequencies, percentages, and means
for faculty-related issues resulting from responses of higher education attorneys
representing institutions with unionized department chairs to those representing
institutions where the chairs are not unionized. In this case, state and federal compliance
rose to the top of the ranked means with a mean of 3.80 for non-unionized chairs, but
non-collegiality and interpersonal problems was top-ranked with a mean of 3.69 for
unionized chairs. The resulting means for non-unionized faculty institutions in the other
legal issue categories were sometimes higher than for unionized chair institutions and
sometimes not, but with wider ranges than response results for other questions.
For the question regarding attorneys’ perceptions on department chairs’ level of
difficulty with student-related legal issues, Table 27 compares the frequencies,
percentages, and means resulting from responses of higher education attorneys
representing institutions with unionized faculty to those representing institutions where
the faculty members are not unionized. In this case, the ranked means show that the top
student-related legal issue reported for both environments was discrimination or
harassment by students, with a mean of 3.63 on the 1–6 Likert scale ranking for unionized
faculty environments, and 3.32 for non-unionized faculty environments. Means were very
close for responses on other student-related issues as to both unionized and nonunionized faculty environments.
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Table 26
Faculty-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Chairs’ Level of
Difficulty Dealing With Legal Issues
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

State/Federal Compliance

36

1.897

3.33

237

1.557

3.80

Non-collegiality/
Interpersonal Problems

36

2.068

3.69

238

1.997

3.66

Discrimination (other than
Sexual Harassment)

36

1.991

3.25

238

1.871

3.65

Sexual Harassment by Faculty

36

1.991

3.42

239

2.013

3.59

Problems with Work
Performance

36

2.240

3.11

239

1.887

3.45

Intellectual Property

36

1.740

3.00

239

1.774

3.29

Conflict of Interest/
Commitment

36

1.962

2.75

239

1.681

3.23

Contracts/ Grants

36

1.457

3.14

239

1.394

3.05

Tenure and Promotion

36

1.801

3.11

238

1.828

3.05

Academic Freedom/
Speech Controversy

36

1.871

2.39

236

1.769

2.79

Research Misconduct

36

1.999

1.94

236

2.075

2.73

Alcohol or Drug Abuse

35

2.075

2.40

234

2.101

2.60

Misuse of Institutional or
Grant Resources

35

1.748

2.06

237

1.847

2.59

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)],
[1] Not difficult – [6] Extremely difficult.

Mean
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Table 27
Student-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Chairs’ Level of
Difficulty With Legal Issues
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

83

1.892

3.63

190

1.948

3.32

FERPA questions

82

1.567

2.88

190

1.515

2.73

Grade appeals, academic
probation, dismissals

83

1.512

2.63

190

1.593

2.67

Parent complaints/ requests

83

1.717

2.61

191

1.668

2.59

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)],
[1] Not difficult – [6] Extremely difficult.

For the question regarding attorneys’ perceptions on department chairs’ level of
difficulty with student-related legal issues, Table 28 compares the frequencies,
percentages, and means resulting from responses of higher education attorneys
representing institutions with unionized chairs to those representing institutions where the
chairs are not unionized. In this case, the ranked means show that the top student-related
legal issue reported for both environments was also discrimination or harassment by
students, with a mean of 3.61 on the 1–6 Likert scale ranking for unionized chair
environments, and 3.38 for non-unionized chair environments. For responses on other
student-related issues, the means regarding level of difficulty was likewise higher for
unionized chair environments.

95
Table 28
Student-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Chairs’ Level of
Difficulty With Legal Issues
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

36

1.840

3.61

237

1.948

3.38

FERPA questions

36

1.638

2.94

236

1.514

2.75

Grade appeals, academic
probation, dismissals

36

1.492

2.94

237

1.576

2.62

Parent complaints/ requests

36

1.558

2.83

238

1.697

2.56

Note. Not all participants responded to all items. Likert Scale = [Not Applicable (“N/A”)],
[1] Not difficult – [6] Extremely difficult.

Unionized vs. non-unionized: Adverse impact on institutional legal liability
or risk management efforts due to chairs’ failure to adequately account for legal
concerns. The next question dealt with attorneys’ perceptions on the potential adverse
impact on institutional legal liability or risk management efforts due to chairs’ failure to
adequately account for legal concerns. Table 29 compares the frequencies, percentages,
and means for faculty-related issues resulting from responses of higher education
attorneys representing institutions with unionized faculty members to those representing
institutions where the faculty members are not unionized.
For this question, the ranked means jumped for the faculty-related legal issues of
sexual harassment by faculty and other discrimination. Respectively, the ranked means
were 5.01 and 4.91 for non-unionized faculty environments, and 4.86 and 4.82 for
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Table 29
Faculty-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Adverse Impact
on Institutional Legal Liability or Risk Management Efforts
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Sexual Harassment
by Faculty

74

1.242

4.86

175

1.191

5.01

Discrimination (other
than sexual harassment)

74

1.232

4.82

175

1.179

4.91

State/Fed. Compliance

75

1.331

4.77

175

1.225

4.93

Misuse of Institutional
or Grant Resources

75

1.499

4.57

170

1.436

4.65

Research Misconduct

73

1.430

4.19

171

1.531

4.28

Contracts/ Grants

74

1.319

3.99

173

1.281

4.12

Tenure and Promotion

74

1.271

3.88

174

1.396

4.07

Intellectual Property

75

1.282

3.71

174

1.288

3.93

Alcohol or Drug Abuse

73

1.465

3.73

170

1.391

3.65

Non-collegiality/
Interpersonal Problems

74

1.191

3.61

175

1.285

3.69

Conflict of Interest/
Commitment

75

1.212

3.51

174

1.314

3.70

Problem Performance (i.e.,

74

1.196

3.53

175

1.272

3.53

74

1.183

3.32

172

1.348

3.39

absenteeism, ineptness)
Academic Freedom/
Speech controversy

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
Adverse Impact.

unionized faculty. (It is noted that with a mean of 4.93 for non-unionized faculty
institutions, the issue of state and federal compliance was actually the second highest
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ranked issue for non-unionized faculty institutions.) State and federal compliance and
misuse of institutional or grant resources were close behind as issues that attorneys
reported as having the highest levels of adverse impact on legal liability or risk
management efforts for institutions with unionized and non-unionized faculty.
For the same question regarding attorneys’ perceptions on the potential adverse
impact on institutional legal liability or risk management efforts due to chairs’ failure to
adequately account for legal concerns, Table 30 compares the frequencies, percentages,
and means for faculty-related issues resulting from responses of higher education
attorneys representing institutions with unionized chairs to those representing institutions
where the chairs are not unionized. The same top four issues with very similar rankings as
noted above were reported by attorneys representing institutions with and without
unionized chairs.
As to attorneys’ perceptions on the potential adverse impact on institutional legal
liability or risk management efforts due to chairs’ failure to adequately account for legal
concerns, Table 31 compares the frequencies, percentages, and means for student-related
issues resulting from responses of higher education attorneys representing institutions
with unionized faculty members to those representing institutions where the faculty
members are not unionized.
For this question, the top ranked means jumped, too, for the student-related legal
issue of discrimination and harassment claims by students. The ranked means were 4.84
for non-unionized faculty environments, and 4.95 for those with unionized faculty.
Similar means comparing unionized to non-unionized faculty environments were found
regarding the other three student-related legal issues.
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Table 30
Faculty-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Adverse Impact on
Institutional Legal Liability or Risk Management Efforts
Legal Issue

Unionized Department Chairs
Yes
N

Std. Dev.

No
Mean

N

Std. Dev.

Mean

Sexual Harassment by
Faculty

32

1.128

4.78

217

1.217

4.99

Discrimination (other
than sexual harassment)

32

1.157

4.63

217

1.196

4.93

State/Federal Compliance

32

1.344

4.50

218

1.237

4.94

Misuse of Institutional
or Grant Resources

32

1.595

4.19

213

1.423

4.69

Research Misconduct

31

1.500

3.87

213

1.495

4.31

Contracts/ Grants

31

1.334

3.77

216

1.282

4.12

Tenure and Promotion

32

1.281

3.69

216

1.368

4.06

Intellectual Property

32

1.270

3.53

217

1.286

3.91

Alcohol or Drug Abuse

32

1.478

3.59

211

1.404

3.68

Non-collegiality/
Interpersonal Problems

32

1.191

3.50

217

1.266

3.69

Conflict of Interest/
Commitment

32

1.107

3.25

217

1.302

3.70

Problem Performance (i.e.,
absenteeism, ineptness)

32

1.216

3.56

217

1.255

3.53

Academic Freedom/
Speech controversy

32

1.268

3.06

214

1.300

3.42

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
Adverse Impact.
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Table 31
Student-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: Adverse Impact
on Institutional Legal Liability or Risk Management
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

74

1.217

4.84

173

1.155

4.95

Grade appeals, academic
probation, dismissals

74

1.123

3.58

172

1.212

3.65

FERPA questions

75

1.267

3.17

173

1.286

3.25

Parent complaints/ requests

74

1.162

3.14

172

1.232

3.24

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
Adverse Impact.

As to attorneys’ perceptions on the potential adverse impact on institutional legal
liability or risk management efforts due to chairs’ failure to adequately account for legal
concerns, Table 32 compares the frequencies, percentages, and means for student-related
issues resulting from responses of higher education attorneys representing institutions
with unionized chairs to those representing institutions where the chairs are not
unionized.
For this question, almost identical means as were found for unionized and nonunionized faculty institutions were reported. The top ranked means for the student-related
legal issue of discrimination and harassment claims by students were 4.81 for nonunionized faculty environments, and 4.93 for those with unionized faculty.
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Table 32
Student-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: Adverse Impact on
Institutional Legal Liability or Risk Management Efforts
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

32

.998

4.81

215

1.198

4.93

Grade appeals, academic
probation, dismissals

32

1.035

3.66

214

1.207

3.62

FERPA questions

32

1.320

3.00

216

1.271

3.26

Parent complaints/ requests

32

1.295

3.25

214

1.200

3.21

Note. Not all participants responded to all items. Likert Scale = [1] No Adverse Impact – [6] Extremely
Adverse Impact.

Unionized or non-unionized faculty: How essential chair training is for
various legal issues. The final closed-ended questions asked about attorneys’ perceptions
on the how essential chair training was for the various legal issues—taking into account
available limited institutional time and resources for this purpose. Tables 33 and 34
compare the frequencies, percentages, and means for faculty-related and student-related
issues resulting from responses of higher education attorneys representing institutions
with unionized faculty members to those representing institutions where the faculty
members are not unionized. Tables 35 and 36 compare the frequencies, percentages, and
means for faculty-related and student-related issues resulting from responses of higher
education attorneys representing institutions with unionized chairs to those representing
institutions where the chairs are not unionized.
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Table 33
Faculty-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: How Essential
Chair Training Is for Various Legal Issues
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Sexual Harassment by
Faculty

76

.892

5.37

178

.859

5.51

Discrimination (other
than sexual harassment)

76

.924

5.30

177

.879

5.38

State/Federal Compliance

75

1.209

4.75

177

1.121

4.93

Misuse of Institutional
or Grant Resources

76

1.367

4.75

176

1.262

4.58

Research Misconduct

76

1.446

4.45

177

1.315

4.49

Tenure and Promotion

76

1.157

4.32

177

1.319

4.49

Conflict of Interest/
Commitment

76

1.366

4.20

176

1.269

4.11

Non-collegiality/
Interpersonal Problems

75

1.104

4.25

177

1.265

4.08

Contracts/ Grants

75

1.245

4.27

177

1.247

4.05

Intellectual Property

75

1.284

4.16

177

1.201

4.02

Problem Performance (i.e.,
absenteeism, ineptness)

76

1.202

4.09

177

1.294

3.88

Alcohol or Drug Abuse

75

1.347

3.91

174

1.409

3.65

Academic Freedom/
Speech controversy

76

1.329

3.58

178

1.411

3.49

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential – [6] Extremely Essential.
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Table 34
Faculty-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: How Essential
Chair Training Is for Various Legal Issues
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Sexual Harassment by
Faculty

33

.927

5.21

221

.856

5.50

Discrimination (other
than sexual harassment)

33

.992

5.12

220

.872

5.40

State/Federal Compliance

33

1.171

4.39

219

1.130

4.95

Misuse of Institutional
or Grant Resources

33

1.495

4.12

219

1.248

4.71

Research Misconduct

33

1.414

4.00

220

1.332

4.55

Tenure and Promotion

33

1.234

4.09

220

1.273

4.49

Conflict of Interest/
Commitment

33

1.342

3.64

219

1.276

4.21

Non-collegiality/
Interpersonal Problems

32

1.221

4.16

220

1.222

4.13

Contracts/ Grants

32

1.355

4.19

220

1.235

4.10

Intellectual Property

33

1.284

3.91

219

1.218

4.09

Problem Performance (i.e.,
absenteeism, ineptness)

33

1.273

3.94

220

1.270

3.95

Alcohol or Drug Abuse

32

1.313

3.78

217

1.407

3.72

Academic Freedom/
Speech controversy

33

1.353

3.27

221

1.389

3.56

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential – [6] Extremely Essential.
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Table 35
Student-Related Issues—Unionized Faculty vs. Non-Unionized Faculty: How Essential
Chair Training Is for Various Legal Issues
Legal Issue

Unionized Faculty
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

76

.974

5.22

179

1.079

5.30

Grade appeals, academic
probation, dismissals

76

1.237

4.07

177

1.251

3.94

FERPA questions

76

1.404

3.95

178

1.297

3.84

Parent complaints/ requests

76

1.235

3.32

176

1.288

3.24

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential – [6] Extremely Essential.

Table 36
Student-Related Issues—Unionized Chairs vs. Non-Unionized Chairs: How Essential
Chair Training Is for Various Legal Issues
Legal Issue

Unionized Department Chairs
Yes

No

N

Std. Dev.

Mean

N

Std. Dev.

Mean

Discrimination/
harassment by students

33

1.075

5.03

222

1.041

5.31

Grade appeals, academic
probation, dismissals

33

1.202

3.85

220

1.253

4.00

FERPA questions

33

1.499

3.61

221

1.299

3.91

Parent complaints/ requests

33

1.262

3.30

219

1.275

3.26

Note. Not all participants responded to all items. Likert Scale = [1] Not Essential – [6] Extremely Essential.

104
For this question, the ranked means closely paralleled the responses in all respects
given on the previous question regarding potential adverse impact on faculty issues. The
faculty-related issues of sexual harassment by faculty and other discrimination ranked
highest. State and federal compliance and misuse of institutional or grant resources were
close behind as issues that attorneys reported as being the most essential for which chairs
should be provided training.
Unionized vs. Non-Unionized: Statistical Differences
As a next step, analysis was conducted to determine to what extent any differences
between responses for unionized and non-unionized faculty or department chairs were
statistically significant. Overall, my survey included an extensive number of variables on
the non-demographic, closed-ended questions. For Questions 8–11 with 4-point Likert
scales, 34 variables resulted (2 questions with 13 variables each, and 2 questions with 4
variables each.) Questions 12–17 with 6-point Likert scales produced 51 variables (3
questions with 13 variables each, and 3 questions with 4 variables each). As 85 variables
would have been far too cumbersome and complex to statistically analyze individually, I
needed to determine if it would be appropriate to create collapsed variables.
Reliability. Creswell (2008) indicated that reliability means that individual scores
from an instrument need to be stable or almost the same for repeated administrations of
the instrument, and that they should be free from measurement error sources and
consistent. As described by Vogt (2007), Cronbach’s alpha is the most widely reported
reliability statistic. It is the measure that is typically used by researchers when they wish
to determine if several items that they think measure the same thing are correlated. A
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reliability coefficient value greater than or equal to 0.70 is generally considered
acceptable for most purposes (Vogt, 2007).
Thus, Cronbach’s alpha reliability statistics were run via SPSS for this study. In
collapsing the non-demographic questions into ten new encompassing variables,
Cronbach’s alpha was used to test the reliability and internal consistency of the responses
for the faculty-related and student-related response data, excluding responses to the
demographic questions. Cronbach’s alpha analysis was also done to measure reliability
over the entire survey, excluding demographic responses.
The results of the Cronbach’s alpha analysis (excluding responses to demographic
questions) are reported in Table 37. As all alphas for the collapsed variables were well
over the measurement of 0.70, the reliability results of this study for each of the collapsed
variables were satisfactory to proceed further in exploring whether there were statistically
significant differences in responses based upon the factors of whether institutions’ faculty
members or department chairs were unionized or not.
The “N” disparities between attorneys representing institutions with unionized
faculty or chairs and those representing institutions with non-unionized faculty or chairs
might initially appear to affect the reliability of the statistical analysis. However, due to
the Cronbach’s results, subsequent statistical analysis results can still be considered to be
reliable findings.
With Cronbach’s results demonstrating I could reliably do statistical analysis on
each of the collapsed variables, I then conducted MANOVA on them. Based on a
MANOVA output provided via SPSS for each of the 10 collapsed variables utilizing the
dependent variable of unionized or non-unionized faculty, it was found that none of the
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p-value results for any of these collapsed variables were < 0.05. Table 38 sets forth
summarized MANOVA results.

Table 37
Cronbach’s Alpha Reliability Scores for Each Collapsed Variable
Survey Response Data
(excluding demographics)

Collapsed
Items in Q

N
Valid

Cronbach’s
Alpha

Q 8:

Faculty Related Issues:
Frequency of Legal Assistance

13

278

.828

Q 9:

Faculty Related Issues:
Time Spent on Legal Assistance

13

266

.839

Q 10: Student Related Issues:
Frequency of Legal Assistance

4

293

.818

Q 11: Student Related Issues:
Time Spent on Legal Assistance

4

278

.802

13

255

.898

4

270

.838

Q 14: Faculty Related Issues:
Impact on Institution’s Legal Liability or Risk
Management Efforts

13

231

.920

Q 15: Student Related Issues:
Impact on Institution’s Legal Liability or Risk
Management Efforts

4

245

.807

13

241

.889

4

251

.795

Q 12: Faculty Related Issues:
Chairs’ Level of Difficulty with Legal Issues
Q 13 Student Related Issues: C
hairs Level of Difficulty with Legal Issues

Q 16: Faculty Related Issues:
Essential Legal Issues for Chairs to Receive
Training re: Liability and Risk Management Efforts
Q 17: Student Related Issues:
Essential for Chairs to Receive Training re:
Liability and Risk Management Efforts
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Table 38
Multivariate Tests for Collapsed Variables Based Upon the Dependent Variable
of Whether Faculty Members of Respondent Attorneys’ Client Institutions
Were Unionized
MANOVA Stat. Test

Value

Sig.*

Observed Power

Pillai’s Trace

.078

.207

.674

Wilk’s Lambda

.922

.207

.674

Hotelling’s Trace

.085

.207

.674

Roy’s Largest Root

.085

.207

.674

* p-value < 0.05.
Nevertheless, to study further whether there were any significant relationships
based upon the variable of whether faculty members were unionized or not, MANOVA
was also run on each of the collapsed variables. Those results are shown in Table 39.
Most of the p-values were greater than 0.05, with only one (Question 9) being less
(.039), and one other (Question 14) being very close to 0.05 (.059). However, since the
observed powers for all collapsed variables were very low, even these two results could
not yet be determined to be statistically significant. To reiterate, at this stage of analysis,
no statistically significant differences or relationships of responses from higher education
attorneys were found based upon whether the institutions had unionized faculty.
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Table 39
Statistical Findings Based Upon the Dependent Variable of Whether Faculty Members of
Respondent Attorneys’ Client Institutions Were Unionized or Not
Dependent Collapsed Variables—Survey Questions

Sig.*

Observed
Power

Q 8:

Faculty Related Issues: Frequency of Legal Assistance

.071

.439

Q 9:

Faculty Related Issues: Time Spent on Legal Assistance

.039

.544

Q 10: Student related Issues: Frequency of Legal Assistance

.481

.108

Q 11: Student Related Issues: Time Spent on Legal Assistance

.733

.063

Q 12: Faculty Related Issues: Chairs’ Level of Difficulty with Legal
Issues

.947

.051

Q 13 Student Related Issues: Chairs Level of Difficulty with Legal
Issues

.490

.106

Q 14: Faculty Related Issues: Impact on Institution’s Legal Liability or
Risk Management Efforts

.059

.472

Q 15: Student Related Issues: Impact on Institution’s Legal Liability
or Risk Management Efforts

.515

.099

Q 16: Faculty Related Issues: Essential Legal Issues Chairs Should
Receive Training to Reduce Liability or Improve Risk
Management Efforts

.909

.051

Q 17: Student Related Issues: Essential Legal Issues Chairs Should
Receive Training to Reduce Liability or Improve Risk
Management Efforts

.627

.077

* p-value < 0.05.

In contrast, the MANOVA summary of test results regarding unionized chairs
resulted in significant values of 0.004 for all four of the generally utilized MANOVA
tests, indicating statistically significant differences to explore further. Table 40 shows
these results of the MANOVA.
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Table 40
Multivariate Tests for Collapsed Variables Showing Statistically Significant Findings
Based Upon the Dependent Variable of Whether Department Chairs Were Unionized
MANOVA Stat. Test

Value

Sig.*

Observed Power

Pillai’s Trace

.147

.004

.963

Wilk’s Lambda

.853

.004

.963

Hotelling’s Trace

.173

.004

.963

Roy’s Largest Root

.173

.004

.963

* p-value < 0.05.

With this finding that statistical significance did exist in regard to the unionized
chairs variable to be explored further, my next step was to run MANOVA on each of the
collapsed variables to determine which of them specifically showed statistically
significant differences due to p-values that were < 0.05. Table 41 sets forth these
statistical analysis results.
Thus, four survey questions did show p-values that were < 0.05 and thus
evidenced statistically significant differences based upon the dependent variable of
whether respondent attorneys’ client institutions had unionized department chairs. Those
questions were: (a) Question 8: Faculty Related Issues—Frequency of Legal Assistance;
(b) Question 9: Faculty Related Issues—Amount of Time Spent on Legal Assistance;
(c) Question 14: Faculty Related Issues—Impact on Institution’s Legal Liability or Risk
Management Efforts; and (d) Question 16: Faculty Related Issues—Impact on Chair
Training on Legal Issues and Risk Management.
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Table 41
Findings of Statistical Significance Based Upon the Dependent Variable of Whether
Department Chairs of Respondent Attorneys’ Client Institutions Were Unionized
Dependent Collapsed Variables—Survey Questions

Sig.*

Observed
Power

Q 8:

Faculty Related Issues: Frequency of Legal Assistance

.014*

.691

Q 9:

Faculty Related Issues: Time Spent on Legal Assistance

.003*

.862

Q 10: Student related Issues: Frequency of Legal Assistance

.832

.055

Q 11: Student Related Issues: Time Spent on Legal Assistance

.962

.050

Q 12: Faculty Related Issues: Chairs’ Level of Difficulty with Legal
Issues

.249

.210

Q 13 Student Related Issues: Chairs Level of Difficulty with Legal
Issues

.109

.361

Q 14: Faculty Related Issues: Adverse Impact on Institution’s Legal
Liability or Risk Management Efforts

.006*

.792

Q 15: Student Related Issues: Adverse Impact on Institution’s Legal
Liability or Risk Management Efforts

.810

.057

Q 16: Faculty Related Issues: Essential Legal Issues Chairs Should
Receive Training to Reduce Liability or Improve Risk
Management Efforts

.031*

.579

Q 17: Student Related Issues: Essential Legal Issues Chairs Should
Receive Training to Reduce Liability or Improve Risk
Management Efforts

.482

.108

*Signifies p-value < 0.05 and statistically significant comparisons.

Still recognizing the extensive number of variables and the wide range of mean
rankings between them, I took a second look at the finding of no significant difference
based on unionized faculty. Further statistical analysis was deemed warranted in case the
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disparity of means and responses at the low end of the Likert scales might have caused a
misleading finding here.
Therefore, deeper MANOVA was conducted based on criteria I established as to
which variables within the categories drew the highest Likert ranking responses from
attorneys. I based my criteria on my professional experience and belief of relative and
useful implication data for higher education colleagues. The legal issue variables to be
collapsed in this deeper MANOVA was based on whether at least 50% of attorney
respondents indicated either 3 or 4 for them on the 1-4 point Likert scales, and 5 or 6 on
the 1-6 point Likert scales. If at least half of the participants answering ranked a legal
issue in the survey that high, then that signified to me a particularly important issue in the
eyes of practicing higher education attorneys, and one justifying further analysis.
The number of legal issue variables that met these criteria differed for each of the
five categories. Notably, none of the question responses for the “level of difficulty”
category met these criteria, so that category was not analyzed further. The questions
meeting this criteria are set forth in Table 43, which appears later in this section.
The remaining faculty- and student-related legal issues combined meeting this
category were collapsed by category, and Cronbach’s alpha reliability scores were run.
Based on MANOVA output provided via SPSS for each of these four collapsed variables
utilizing the dependent variable of unionized or non-unionized faculty, it was found
that the p-value result for each was 0.093. Table 42 shows the summarized MANOVA
results.
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Table 42
Multivariate Tests for Collapsed Variables in Table 40 Based Upon Whether Faculty
Were Unionized
MANOVA Stat. Test

Value

Sig.*

Observed Power

Pillai’s Trace

.035

.093

.599

Wilk’s Lambda

.965

.093

.599

Hotelling’s Trace

.036

.093

.599

Roy’s Largest Root

.036

.093

.599

* p-value < 0.05.
While this p-value was slightly greater than 0.05, it was nevertheless still
approaching significance. I therefore determined that these Cronbach’s results
demonstrated that I could reliably do statistical analysis on the collapsed variables for
Questions 14 and 16 (having a result over 0.70). The Cronbach’s result for Question 9
was very close to 0.70 (.663) (see Table 43). I decided to conduct MANOVA on all four
variables, though.
I then ran the “deeper” MANOVA on these variables collapsed per my criteria.
Markedly, as Table 43 shows, this deeper MANOVA confirmed the same statistically
significant issues in comparing responses based on unionized chairpersons.
However, and very importantly, this deeper MANOVA showed that contrary to
the previous finding, there actually is a highly statistically significant finding (.004) as to
the frequency category on the legal issue of federal and state compliance, in comparing
unionized faculty responses. (The MANOVA also showed an “approaching significance”
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Table 43
Cronbach’s Scores: Collapsed Variables Meeting My Criteria of 50%+ Attorneys Rating
in Top 2 Likert Scale Rankings (Both Faculty- and Student-Related)
Q: Category
Specific Legal Issues Meeting Criteria

Collapsed
Items in Q

N
Valid

Cronbach’s
Alpha

Sig.
Unionized
Faculty
(Unionized
Chairs)

Q 8: Frequency of Legal Assistance
•
Contracts/Grants
•
State Federal Compliance
•
FERPA questions

3

291

.526

.010*
(.011)*

Q 9: Time Spent on Legal Assistance
•
Contracts/Grants
•
State Federal Compliance

2

282

.663

.015*
(.016)*

Q 14: Adverse Impact on Institution’s Legal
Liability or Risk Management Efforts
•
Sexual Harassment by Faculty
•
Discrimination by Faculty
(non-sexual harassment)
•
Discrimination/Harassment by
Students
•
State/Federal Compliance
•
Misuse of Institutional or Grant
Resources

5

239

.867

.257
(.069)**

Q 16: Essential Issues for Chairs to Receive
Training to Reduce Liability and
Improve Risk Management Efforts
•
Sexual Harassment by Faculty
•
Discrimination/Harassment by
Students
•
Discrimination by Faculty
(non-sexual harassment)
•
State/Federal Compliance
•
Misuse of Institutional or Grant
Resources
•
Research Misconduct
•
Tenure and Promotion

7

249

.787

.683
(.005)*

* p-value < 0.05. ** Approaching p-value < 0.05.
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finding for the time spent category for the same federal/state compliance legal issue, with
a p-value of 0.015). The deeper MANOVA confirmed no other statistically significant
differences relative to the other legal issues or categories, though.
Observing that the Cronbach’s results for these legal issues were lower than 0.70
(although .663 was extremely close) I determined to run t tests on these two variables.
The p-value of < 0.05 was also used for this analysis.
Results in Table 44 describe that the deeper MANOVA and running confirming
t tests for attorney responses based on the dependent variable of unionized faculty found:
(a) one significant difference (.004 p-value) relative to the state and federal compliance
issue in the category of frequency of legal assistance, and (b) one significant difference
(.015 p-value) relative to the state and federal compliance issue in the category of amount
of time spent for legal assistance.

Table 44
t Tests for Legal Issues Showing Statistically Significant Results Under MANOVA
Q: Category
*Specific Legal Issue Meeting Criteria
Q 8: Frequency of Legal Assistance
•
Contracts/Grants
•

State and Federal Compliance

•

FERPA questions

Q 9: Time Spent on Legal Assistance
•
Contracts/Grants
•

State and Federal Compliance

* p-value < 0.05.

N
Faculty Unionized
(Not Unionized)

Sig.*
Unionized
Faculty

86
(209)
85
(208)
86
(208)

.123

84
(201)
84
(199)

.338

.004*
.597

.015*
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Enriching the Quantitative Data With Responses to Open-Ended Questions
Research Question 3 was open-ended and sought to obtain information from
attorneys in their own words what recommendations they might offer to college and
university clients and other higher education attorneys to help department chairs deal
more effectively with legal concerns and risk management efforts. Research Question 4
was likewise open-ended and sought to obtain information on what higher education
attorneys representing institutions with unionized faculty or department chairs relate as
any particular challenges or advantages perceived helpful to share with clients or other
higher education attorneys regarding chairs dealing with legal issues.
As measures of some quality, quantitative data offer the advantages which
numbers may have over words. However, as observed by Babbie (2007), quantitative data
also have the disadvantages of numbers, which could include “a potential loss in richness
of meaning” (p. 23). Therefore, to enrich this study with additional input and insight of
higher education attorneys, open-ended questions were also asked (Babbie, 2007). These
questions offered a venue by which participants could give additional input in their own
words to several questions related to their experience and perceptions regarding how
department chairs deal with legal concerns and risk management efforts.
As noted earlier, respondents were informed that their answers would remain
confidential, and they were instructed to not reveal which institutional clients they
represented. Thus, higher education attorney participants could be free to be open, direct,
and descriptive regarding their experiences and perceptions which likely could not be
fully captured by only answering close-ended questions involving Likert scales.
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As with most other closed-ended questions of the survey, responses to open-ended
questions were not mandatory, and not all of the 297 participants chose to add input by
this manner. Nevertheless, a substantial number of observations and comments were
provided by higher education attorney respondents. Appendix C sets forth verbatim all
those responses provided to the open-ended questions.
Those responses were categorized into general themes expressed. The tables
which follow identify the general categories of themes and numbers of responses in those
categories.
Open-Ended Responses Offering Recommendations to Administrators to
Help Chairs Deal More Effectively With Legal Concerns and
Risk Management Efforts
Open-ended Question 18 of the survey asked “What recommendations would you
offer to college and university administrators (i.e., provosts, deans, associate deans,
department chairs) to help department chairs deal more effectively with legal concerns
and risk management efforts?” One hundred seventy-one attorneys provided input for this
open-ended question. After reading and re-reading all responses multiple times, I
classified these responses into the eight main categories of responses as reflected in Table
45, which sets forth the frequencies of these categories and the percentages of responses
for each category.
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Table 45
Open-Ended Responses: Recommendations Offered to Administrators to Help
Department Chairs Deal More Effectively With Legal Concerns and
Risk Management Efforts
Response Category

N

1. Importance of training on legal and risk issues, including involving legal
counsel in department chair training

91

53.2

2. Importance of contacting legal counsel early regarding problems—and
recognizing institution’s attorneys as a resource for chairs

34

19.9

3. Legal liability and risk management consequences resulting from chairs
avoiding conflict, ignoring/not dealing with those faculty causing problems,
and not being effective managers; Need to increase accountability by chairs
and faculty

20

11.7

4. Importance of chairs being “first line” risk managers; understanding and
working toward better risk management and legal compliance need to be
stressed from “the top down” to help prevent/avoid legal liability

9

5.3

5. Importance of good policies and problems resulting from outdated and
unenforced institutional policies

6

3.5

6. Ideas for deans to consider in appointing and evaluating chairs

5

2.9

7. Increase legal counsel and other resources for chairs to reduce liability and
better manage risk

5

2.9

8. The culture of tenure results in legal and risk management problems

1

0.6

171

100.0

Totals

Percent

Note. Individual respondents sometimes made multiple types of recommendations, which were
separated and included into different response categories.

As to the first category of responses for Question 18, 91 attorneys (53.2%)
providing input for this question strongly emphasized the importance of training for
chairs. Many attorney participants stressed that it was essential to involve legal counsel in
department chair training, as well. As one higher education attorney said:
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University administrators need to recognize and understand that almost all
decisions have legal implications. By not providing annual training or legal
updates to deans, chairs, etc. simply leaves the university vulnerable to a myriad
of legal liability and risks. The legal framework over higher education has become
so complex with layers from federal and state laws that they shouldn’t expect
administrators to figure out the compliance issues on their own. Close
communication and partnership with university attorneys is essential to avoiding
legal and reputational risks.
Another attorney commented on the difficulty of chairs not considering training a priority,
but instead choosing to deal with problems only after they occur, rather than trying to
prevent them occurring in the first place:
The sense I have is that dept. chairs do not consider training to be a priority and
would rather only deal with problems when they occur (after the fact) as opposed
to trying to prevent them from occurring (before the fact). Because faculty do not
treat these issues as priorities, they do not feel compelled to attend training and
they are not required to attend. It is possible that creating on line modules for
training might be more effective and might get more buy in than traditional face to
face training methods. My long winded recommendation would be for Deans and
Provosts to lead by example and to tell faculty they are expected to participate.
Of the 34 attorneys (19.9%) providing input leading to the second theme on the
importance of contacting legal counsel early, one respondent stated that it was wise to
“reach out to your lawyer(s) early on—when you see a problem starting to bloom is far
timelier than after you have received a subpoena. Do not assume that the way we have
been doing things is wise or sound or that it has kept up with changes in the law.”
For the third category relating to legal liability arising from the problem of those
chairs trying to avoid conflict with their faculty, one of the 20 attorneys (11.7%)
providing input advised chairs to:
Stop trying to be “nice” by giving an under-performing faculty member a higher
than deserved performance evaluation. Frank, constructive criticism early and
often is the only way to change behavior. Lack of collegiality, poor teaching,
attitude problems, etc., will only worsen if left unaddressed. By documenting
these problems, you greatly reduce the risk of claims of discrimination when the
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faculty member does not get tenure/promotion, etc. If you are uncomfortable
confronting a faculty member with such problems, you should step down as
department chair. List collegiality as one of your factors for tenure/promotion.
On the fourth category of responses that elicited nine comments (5.3%) relating to
chairs’ role in risk management, one attorney suggested to:
Emphasize to them that they are the first line risk managers because they can spot
the issues and help to prevent problems; emphasize that legal/risk mgt/compliance
offices are available to help manage issues; foster an atmosphere/attitude of risk
management and compliance rather than an belief that “it” is the job of legal/risk
management/ compliance to deal with or coordinate on issues.
For the fifth category of responses for Question 18 regarding the impact of policies, one
of five (2.9%) attorney respondents pointed out:
The other crying need within our institutions is for updated and workable policies,
including Faculty Handbooks and Academic Integrity policies. Training isn’t that
helpful if you are simply teaching chairs and deans that their internal policies are
impossible to apply! . . . But I advocate for updating policies and then having a
significant dialogue, training initiative for those who will be using the policies in
the field.
As to the sixth category of responses that related to suggestions for deans to consider
regarding the appointment of chairs, one of the five (2.9%) attorneys commenting put
forward the idea that:
There should be regular rotation of Chairs; too often senior faculty are permitted
to serve as Chair for an endless number of years; Provosts and Deans should be
able veto the reappointment of a faculty member as Chair after one term. Chairs
should be required to complete training on key issues and stipends and course
releases should not be given for Chair duties unless and until training is
completed. Chairs should be evaluated by the Dean annually by the department
faculty and by the Dean on their leadership and management skills.
The seventh category that included five (2.9%) responses for Question 18 pointed out
how the increase of legal counsel and resources can reduce liability and better risk
management efforts. As stated by one respondent:
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Provide sufficient resources to the counsel's office to hire a sufficient number of
attorneys so that they can respond to request from dept chairs in a timely manner.
View the counsel's office as a collaborative resource rather than a road block. Do
not have strict reporting lines or limit who can contact the counsel's office . . .
The final eighth category reflected one (0.6%) respondent’s comment on the issue
of the negative legal impact to which the culture of tenure can lead:
In the end, though, we must deal with the irresponsible culture tenure protects.
The system and the culture wrongly assume that all faculty members are
supremely ethical and responsible people—models of human civilization. As a
result, it cannot deal effectively with members who fall far short of the ideal.
When everyone is a permanent employee for life, employment action requires
faculty support, and the faculty culture says that all concerns are pretexts for
violations of academic freedom, holding faculty to account for performance,
ethical behavior, and legal compliance is more than an underpaid, under-trained
amateur administrator can be expected to do.
Open-Ended Responses Offering Recommendations to Other Higher Education
Attorneys That May Assist Them to Help Chairs Deal More Effectively
With Legal Concerns and Risk Management Efforts
Open-ended Question 19 of the survey asked: “What recommendations would you
offer to other higher education attorneys that may assist them in helping department
chairs deal more effectively with legal concerns and risk management efforts?” One
hundred sixteen attorneys provided input for this open-ended question. After reading and
re-reading all responses multiple times, I classified these responses into seven main
categories of responses. Those categories are reflected in Table 46, which also sets
forth the frequencies of these categories and the percentages of responses for each
category.
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Table 46
Open-Ended Responses: Recommendations to Other Higher Education Attorneys to
Assist Them Help Chairs Deal More Effectively With Legal Concerns and
Risk Management Efforts
Response Category

N

1. Do outreach to department chairs; build relationships with deans’ and
provost’s offices; be available; provide timely counsel

45

38.8

2. Proactive training opportunities: Offer to develop and participate, be a
resource, spend time and get to know chairs;

30

25.8

3. Remember to keep in mind the difficulty and unique nature of being a
chair and having multiple management, teaching and research duties;
have patience; and don’t assume what chairs know or understand

15

12.9

4. Utilize resources for higher education attorneys to better enable you to
assist your client chairs deal with legal issues and risk management

11

9.5

5. Remember to separate the “business” from the legal issues when advising
on risk management; consider advising chairs on their potential personal
legal liability risk to get their attention

6

5.2

6. Advise not only on law, but institutional policy and procedure
development and revisions and where chairs can seek assistance
throughout institution

6

5.2

7.

3

2.6

116

100.0

Remember to also build relationships with deans’ and provost’s offices;
involve and empower deans and provost’s office regarding helping to
assist chairs deal with liability and risk management issues

Totals

Percent

Note. Individual respondents sometimes made multiple types of recommendations, which were
separated and included into different response categories

On the first category identified for doing outreach, and building relationships with
deans’ and provost’s offices, being available, and providing timely counsel, besides the
succinct example of responses of “patience” and “training, training, training,” the
following comments exemplify responses from 45 (38.8%) attorney respondents:
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Chairs are academics, many are only reluctantly managers and have little or no
experience with discrimination or other claims by staff, faculty or students. They
may be unaware of the resources for assistance within the institution, legal offices
have to make efforts to connect with deans and chairs regularly so that the chairs
see the legal office as a resource for resolution.
Make concerted efforts to establish working relationships with chairs so that a
level of communication and comfort exists. Such a relationship will greatly
increase the chances that the general counsel's office is made aware of potential
legal risks and issues.
For the second category of responses to Question 19 relating to providing training
opportunities, being a resource, and getting to know chairs, 30 (25.8%) attorneys
provided suggestions to their legal colleagues. Two example comments follow:
Chairs are academics, many are only reluctantly managers and have little or no
experience with discrimination or other claims by staff, faculty or students. They
may be unaware of the resources for assistance within the institution, legal offices
have to make efforts to connect with deans and chairs regularly so that the chairs
see the legal office as a resource for resolution.
It would be great to see a more concerted training effort for new department chairs
and to provide updated training periodically to existing chairs, ideally provided by
the attorneys to whom they would look for legal and practical advice when
challenges arise. This model works well on my campus, for example, for the
healthcare providers in our student health centers and student counseling
centers—by keeping healthcare providers abreast of the latest developments in the
law regarding professional liability and regulatory compliance, we seem to have
seen a reduction in claims. In addition, it establishes a “personal” relationship for
the leadership and the providers in the unit with the attorney in our office who
provides service to the unit, such that they seem readier to reach out to the
attorney when concerns arise and seek guidance in challenging situations. This
often allows an opportunity for the attorney to help the unit “steer” the situation in
a way that prevents or minimizes the risk of litigation, etc. In particularly thorny
situations, early involvement of the in-house attorney responsible for managing
litigation can also help the institution make a situation “defensible” even if it turns
out that active management does not keep the matter from litigation. At the end of
the day, institutions of higher education cannot avoid all risk, since what
universities and colleges do is inherently complex and challenging, but with
strategic thinking and strong, calm executive functioning (something well-trained,
experienced lawyers have in abundance and can teach to unit heads and can
provide to unit heads through advice and counsel in times of crisis), institutions
can often prevent risk from maturing into claims or litigation. And, if handled in
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this manner, on those occasions when, despite best efforts, the risk ripens into
litigation or other adverse action, there is often a defensible “record” for the
institution to rely upon, minimizing the likelihood of an adverse outcome
occurring or an unfavorable settlement having to be made on behalf of the
institution.
For the third category, 15 (12.9%) attorney participants also emphasized to their
colleagues to remember to keep in mind the difficulty, complexity, and unique nature of
being a chair, as shown by this example comment:
Recognize that the department head has the hardest job at the institution.
Department heads normally come from the faculty of the department, and go back
to the faculty when their service is over. This can make them suspect in the eyes
of the faculty and of the administration. They are called on to make incredibly
difficult decisions about their colleagues, advocate for their departments, live
within their budgets, mentor young faculty members, discipline those who violate
policy, show compassion for students, parents and faculty members while
fulfilling the university's expectations, and manage the collective work of the unit.
All this is expected while they keep up their scholarly activity and usually
continue with teaching classes.
In the fourth category, 11 (9.5%) participants reminded fellow attorneys about utilizing
resources for higher education attorneys to better enable them to assist client chairs deal
with legal issues and risk management. For instance, higher education attorneys were
reminded by study participants to “use training materials available from NACUA,
NACUBO, United Educators, where ever you can get them, and reshape them for your
institution and state, attributing credit to the entities and individuals from which the
materials were obtained.”
Six (5.2%) attorneys in the fifth category advised colleagues to remember to
separate the “business” from the legal issues when advising on risk management. One
attorney suggested to “clearly identify the legal issues vs. the business issues and educate
them on whose responsibility each is. Stress that we give advice on which they can base
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their decision as to how much risk the institution will take on.” Another noted that
“unfortunately, if a faculty member feels that they could be legally liable, this gets their
attention. So some issues come to the forefront quicker than others.”
For the sixth category, six (5.2%) also suggested to fellow attorneys to “keep
policies and procedures up-to-date and provide regular legal bulletins and advisories on
changes in applicable laws; have a staff attorney on the policy review committee or have
all policies be reviewed by legal counsel before enactment.” Another noted to “place
efforts on bylaw reviews, policy and procedure development to create systems that are
legally compliant and appropriate to the institution’s culture.”
Three (2.6%) respondents’ comments were incorporated in the seventh category,
including the advice to “ensure there is a strong relationship with the Office of the
Provost so that early notice on possible issues is available to the university attorney.”
Open-Ended Responses on Other Comments Felt to Contribute to the
Understanding of How Department Chairs Handle Legal Issues
and Impact Institutional Risk Management
Open-ended Question 20 of the survey asked: “Please provide any additional
comments you feel would contribute to the understanding of how department chairs
handle legal issues and impact institutional risk management.” Response numbers
dropped off toward the end of the survey, but 44 attorneys still offered comments for this
question. After reading and re-reading all responses multiple times, I classified these
responses into five main categories of responses. Those categories are reflected in Table
47, which also sets forth the frequencies of these categories and the percentages of
responses for each category.

125
Table 47
Open-Ended Responses: Comments Offered to Contribute to the Understanding of How
Department Chairs Handle Legal Issues and Impact Institutional Risk Management
Response Category

N

Percent

1. Difficulty of chairs’ institutional role: Chairs are supposed to make hard
decisions regarding their faculty colleagues, so they must understand their
institutional role; Conflict of chair having “one foot” in both faculty and
administrative worlds must be taken into account; their position and
compensation need to be structured accordingly; they cannot rely on
administrative assistants to do the “details” and “paperwork”

18

40.9

2. Encourage chairs to communicate issues as they arise to legal counsel,
deans, or provost’s office and not let them fester or try to handle them
alone; they don’t have to make difficult decisions alone

12

27.3

3. Educating chairs on legal issues and being proactive in addressing legal
issues and acting to avoid risk will save them and the institution time and
money

9

20.5

4. Complexities and communication problems develop if chairs are in a
collective bargaining unit; it is almost impossible to regard them as
management

3

6.8

5. Chairs should recognize importance of outreach sessions on potential legal
issues and liability, and their attendance should be encouraged

2

4.5

44

100.0

Totals

Note. Individual respondents sometimes made multiple types of recommendations, which were
separated into different response categories.

The first category of open-ended responses dealt with the difficulty of chairs’
institutional role. Comments included “Chairs are supposed to make hard decisions
regarding their faculty colleagues, so they must understand their institutional role”;
“Conflict of chair having ‘one foot’ in both faculty and administrative worlds must be
taken into account”; “their position and compensation need to be structured accordingly”;
and “they cannot rely on administrative assistants to do the ‘details’ and ‘paperwork.’”
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Other comments fell within this category. One attorney from the 18 (40.9%) attorneys
who responded in this regard provided the visual comment “it is like herding cats.”
Another attorney noted:
It has been my perception, which may be unique to our institution, that the dept
chairs align themselves more with faculty than with any administration (either
academic or executive administrative staff) even though they hold an essential
supervisory role b/c the faculty look to them for guidance on every type of issue.
Their advice to their faculty can make or break a case, can create or avoid liability,
and they do not seem to even understand the very basic nature of vicarious
liability at times, or rare occasion when they do, to care about its impact on the
institution as a whole, outside their department and college. Their loyalty is
undeniably to faculty, rather than to the institution. I don't know if this is a selfpreservation technique, because they anticipate returning to a straight faculty
position someday, or what.
Still another participant attorney made the observation that “from my experience, chairs
tend to assume that their administrative assistants handle all the ‘paperwork’ and
‘details.’ This is an attitude that needs to be changed. Those same administrative
assistants expect the chairs to take ownership of the documents they sign off on.”
The second category of responses was based on the verbatim comment to
“encourage chairs to communicate issues as they arise to legal counsel, deans, or
provost’s office and not let them fester or try to handle them alone; they don’t have to
make difficult decisions alone.” Twelve (27.3%) attorneys commented in this category.
The third category of responses dealt with educating chairs on legal issues and
being proactive in addressing legal issues and acting to avoid risk which would save them
and the institution time and money, with nine (20.5%) attorneys making responses. An
example comment was
The lack of knowledge by many chairs (especially newly or recently appointed
chairs) regarding legal issues and risk management can lead to huge amounts of

127
time, and financial and human resources, spent by the institution in trying to
defend against, deal with, respond to, and to ultimately handle a wide variety of
problems that could otherwise have been avoided.
Three (6.8%) attorneys included comments about the problems of unionized
chairs. This example comment framed this fourth category: “Complexities and
communication problems develop if chairs are in a collective bargaining unit; it is almost
impossible to regard them as management.”
Two (4.5%) attorneys observed that chairs should recognize importance of
outreach sessions on potential legal issues and liability, and their attendance should be
encouraged.
Open-Ended Responses Relating Particular Challenges or Advantages Perceived
Helpful to Share With Clients or Other Higher Education Attorneys Regarding
Department Chairs Dealing With Legal Issues
Survey Question 21 asked “If the institution(s) you counsel/have counseled have
unionized faculty and/or department chairs, please relate any particular challenges or
advantages you perceive helpful to share with clients or other higher education attorneys
regarding department chairs dealing with legal issues.” For this final open-ended
question, 28 attorneys provided comments to share. After reading and re-reading all
responses multiple times, I classified these responses into five main categories of
responses. Those categories are reflected in Table 48, which also sets forth the
frequencies of these categories and the percentages of responses for each category.
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Table 48
Open-Ended Responses: Comments on Challenges or Advantages Perceived Helpful to
Share Regarding How Department Chairs Deal With Legal Issues
Response Category

N

Percent

8

28.6

2. Having unionized chairs is a bad idea and results in many conflicts and
poorly managed faculty; problems with chairs ignoring legal issues
concerning their colleagues; insulation from accountability of chairs in
unionized environment

6

21.4

3. Work with unions as partners rather than adversaries, as they can play a
critical role in helping educate faculty and chairs about key risk areas

6

21.4

4. Help chairs become better acquainted with the collective bargaining
agreement

5

17.9

5. Unionized faculty can lead to challenging orchestration and harmonizing of
processing of legal issues, i.e., grievance processes and institutional nondiscrimination procedures;

3

10.7

28

100.0

1. Remind chairs that a collective bargaining agreement is not intrusive, but
rather outlines steps and management rights and not just obligations
regarding faculty, and gives chairs an “excuse” from having to bend
policies; importance to become better acquainted with agreement itself

Totals

Note. Individual respondents sometimes made multiple types of recommendations, which are
separated into different response categories

Some verbatim comments obtained from responses to this question follow. One
example comment in the first category was:
Although sometimes chairs think of collective bargaining agreements as an
intrusive and formidable albatross they have to deal with, it is helpful to remind
them that 1) the collective bargaining agreement has all the steps laid out, and
they simply have to follow them, rather than trying to figure out a process on how
to proceed; and 2) They should not forget that they have management RIGHTS as
well as obligations, and that they can exercise those rights to help achieve
departmental goals and success.
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In the second category about the pitfalls of unionized chairs, one example
comment was:
My institution had the unfortunate situation of department chairs being part of the
full-time faculty collective bargaining unit. Such department chairs cannot
discipline other faculty. They must report infractions, etc. to their deans, who will
be the administration representatives. I also believe that unionized faculty have an
increased sense that the administration is not trustworthy, so it is important to
work with chairs so that they do not share such unproductive views and will work
with the administration when necessary.
Another example comment in this category describing problems with unionized chairs
was:
Not only are the chairs unionized, they are in the same union and unit as the rest
of the faculty. Although the CBA assigns the dept. chairs some supervisory
authority, many chairs believe that they have no responsibility to supervise or
observe the behavior of the faculty in their departments. Needless to say, the
management of the faculty is rather poor.
Another attorney made the following observations:
I think it is helpful to have the chairs not be a part of the union. I think the union
can be helpful in dealing with faculty misconduct in that the union can work with
the offending faculty to understand what the consequences will be and can help
guide Faculty through the processes. The union will be most effective if it stays
out of minutiae and focuses on the big picture when enforcing the contract. If
administrators fear their every move will be challenged by the union, paralysis
may ensue.
The following exemplifies a comment in the third category of responses:
Good union leadership can help promote appropriate goals and objectives in this
area although few academic unions behave this way. Too often union leaders see
these efforts for something other than their intended use and shy away from this
kind of training. Unions don’t see themselves as partners in these efforts and/o the
benefit of these kinds of joint endeavors. A union leader with vision might see the
benefit of these efforts but not all of those attracted to union leadership are blessed
with that kind of vision. Too, because of their role they are focused on the day to
day management of the contract and negotiations and a good working relationship
with the administration isn't necessarily an asset in this day to day work.

130
Along the same lines in this category:
Work with the unions as partners rather than against as adversaries, and things
will be a whole lot smoother—unions can play a critical role in helping to educate
faculty and department heads about key risk areas, particularly since the advice
that tends to protect a university also tends to protect the individual department
chair.
In the fourth category, one attorney suggested “to become better acquainted with
the university resources and the collective bargaining contract itself. How many
administrators carefully read what is being administered? I don't know the answer to that
question.” Another noted, though, that
Chairs are hesitant to spend much time on these issues because they are stretched
so thin already with academic requirements (which they view as primary,
generally they did not go into their area of study to become administrators).
Overcoming this reluctance to manage is a significant problem.
For the fifth category of responses, one attorney stated:
Unionized faculty raises the specter of parallel tracks and jurisdictional spheres
within an institution for processing legal issues. For example, institutional nondiscrimination procedures and union grievance procedures. The orchestration and
harmonizing of these parallel tracks is uniquely challenging.
Another comment included in this category was:
Our bargaining agreements provide that discrimination claims are handled by the
diversity offices, and not through the grievance process, but this often means dualtracks for employment situations which contain both work place issues and
possible discrimination issues. From my experience, unions seem to have no
interest in assisting to resolve faculty disputes, or student disputes.
As can be observed from these example comments, together with all the
comments in Appendix C, it is evident that the attorneys taking the time to provide
responses to the survey’s open-ended questions have made comments that department
chairs, other academic administrators, and higher education attorneys could glean
extremely helpful suggestions and food for thought.

CHAPTER V
DISCUSSION AND CONCLUSIONS
Chapter II discussed how the literature on higher educational leadership is replete
with journal articles, treatises, and opinions reaffirming how higher education academic
administrators handle various legal matters can tremendously impact their institution’s
potential legal liability and risk management efforts in attempting to avoid claims and
litigation. To reiterate, much has specifically been written about the crucial role of
department chairs, the first rung of the higher education academic administrator ladder. In
addition, much has been written about the role of higher education attorneys as
professionals who observe, advise, and assist their client institutions about legal and risk
management efforts via the institutions’ academic administrators.
Notwithstanding the abundance of information on these subjects, the literature
regarding higher educational leadership is void of any research studies and data about the
experiences and observations of higher education attorneys relative to chairpersons’ deals
with legal issues in their roles as department heads. After it was announced that Jonathon
Alger, current president of the National Association of College and University Attorneys
(NACUA), would be assuming the presidency of James Madison University, Kathleen
Santora, NACUA’s chief executive officer, was quoted by Schmidt (2012) in The
Chronicle of Higher Education as pointing out that higher education attorneys are “a
largely untapped reservoir of leadership talent.”
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Accordingly, the purpose of my study was to tap into that higher education
attorney reservoir, and to help fill this void in the literature. Thus, the focus of my
research was to obtain from higher education attorneys nationwide: (a) data regarding
what they have experienced and observed about department chairs’ dealing with legal
matters and risk management, and (b) recommendations and ideas in these attorneys’ own
words that might assist both academic administrators and colleague attorneys in
performing their respective roles.
The dearth of previous research in this regard prevents in most part comparing this
study with previous similar studies. Instead, this study refers to what others have been
saying and recommending regarding the roles of department chairs and higher education
attorneys. Consequently, this chapter summarizes: (a) key study findings regarding my
research questions posed to higher education attorneys, (b) implications of the study’s
findings for higher education leaders, (c) comparisons to what others have contributed in
the literature, and (d) recommendations for future research.
Key Findings
Before summarizing and discussing key findings, it will be helpful to recap some
information on the respondents. Demographic variables within my study concentrated
upon participant higher education attorneys’ practice by geographic region, years of
experience, type of practice, type of institution represented, and student population
represented. Some key demographic information regarding the sample of 297 higher
education attorneys who responded to survey questions beyond demographic questions
includes:
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1. Regions of highest participation included the South Atlantic region (Delaware,
District of Columbia, Florida, Georgia, Maryland, North Carolina, South
Carolina, Virginia, West Virginia) and the East North Central region (Indiana,
Illinois, Michigan, Ohio, Wisconsin) (Table 1).
2. Numbers of years of practicing as a higher education attorney was distributed
widely, ranging from under one year to over 36 years (Table 2).
3. The greatest type of higher education attorneys participating were those
serving in in-house General Counsel offices (85.5%) (Table 3).
4. Attorneys representing four-year doctoral/research universities comprised
most of the study participants, with 44.6% representing public and 24.3%
representing private four-year doctoral/research universities (Table 4). Other
institutions represented included public two-year, public and private four-year
non-doctoral and non-research, and for profit and not-for-profit institutions.
Student headcounts of represented institutions ranged from 200 to over
100,000 undergraduate and graduate students (Table 5).
With these demographics in mind, I turn now to reviewing key findings as they
relate to each research question.
Findings Regarding the Study’s Faculty- and Student-Related Legal Issues
My first research question asked: (a) how frequently and how much time they
spend in providing legal assistance for department chairs; (b) the level of difficulty
department chairs have in dealing with faculty- and student- related legal issues; (c) the
level of potential or actual adverse impact that chairs’ failure to adequately address legal
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concerns could have on institutional legal liability or risk management efforts; and d) the
importance of providing chair training on various types of legal issues to help reduce
legal liability and improve risk management efforts, given limited institutional time and
financial resources.
Creating a survey seeking responses from higher education attorneys on each of
the voluminous types of legal issues that they encounter regularly with their college and
university clients would have been overwhelming and not at all feasible. Therefore, my
study concentrated on just 13 faculty-related and 4 student-related issues that attorneys
were likely to encounter in providing assistance for department chairs (Daane, 1985;
Kaplin & Lee, 2006; NACUA, n.d.-a).
Table 49 extracts from the data set forth in other tables and provides an
encompassing “at a glance” look at these variables in context of their rankings for both
faculty- and student-related issues. For the overall table, the faculty-related variables and
the student-related variables are presented in a single list as a way to reveal the totality of
these factors from the perspectives of the higher education attorney respondents.
Due to the enormous financial and other damaging consequences that legal
liability and insufficient risk management can have on an institution, the table focuses
first on that part of Research Question 1 relating to attorneys’ views on the level of
potential or actual adverse impact chairs’ failure to adequately account for legal
concerns could have on institutional legal liability or risk management efforts. The rank
and means in this category are ranked from highest to lowest adverse impact. From data
compiled by tables in Chapter IV, each legal issue variable was assigned a rank, with “1”
being the highest potential adverse impact, and “17” being the lowest for the variables,
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with corresponding means reported. It is noted that for this category, a 1–6 point Likert
scale was used to compute the resulting means, with “1” being “No Adverse Impact” and
“6” being “Extremely Adverse Impact.”
The subsequent category columns reporting ranks and means were completed
following the adverse impact category list order of legal issues. Taking into account the
importance of judicially using limited institutional time and financial resources, the
second column in Table 49 reports on that part of Research Question 1 relative to
respondents’ views on the importance of providing chair training on various types of
legal issues to help reduce legal liability and improve risk management efforts. A 1–6
point Likert scale was also used in this category, with “1” being “Not Essential” and “6”
being “Extremely Essential.”
The third column in Table 49 looks to that part of Research Question 1 that relates
to the level of difficulty attorneys perceive department chairs have dealing adequately
with legal aspects of various faculty and student issues. Again, a 1–6 point Likert scale
was used for this category, with “1” being “Not Difficult” to “6” being “Extremely
Difficult.”
The final two columns in Table 49 refer to that portion of Research Question 1 as
to how often and how much time higher education attorneys spend to provide legal
assistance for department chairs. For these categories, 1-4 point Likert scales were
utilized, with “1” being “Never” or “No time” and “4” being “Very Frequently (12+ times
per year)” and “Extensive Amount of Time (over 150 hours per year).”
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Table 49
At a Glance: Comparing Categories of Both Faculty- and Student-Related Legal Issues
by Ranks and Means
LEGAL ISSUE
F is Faculty-Related Issue
S is Student-Related Issue
F-Sexual Harassment by Faculty
S-Discrim./Harass.Student Claims
F-Discrimination (non-sex.har.)
F-State/ Federal Compliance
F-Misuse Inst./Grant Resources
F-Research Misconduct
F-Contracts/ Grants
F-Tenure and Promotion
F-Intellectual Property Rights
F-Alcohol or Drug Abuse
F-Non-collegiality Problems
F-Conflict of Interest/Commit.
S-Grade appeals, prob., dismissal
F-Problem Work Performance
F-Academic Freedom/ Speech
S-FERPA Questions
S-Parent Complaints/Requests
a

Rank
Rank
Rank
Rank
(Means)
(Means)
(Means)
(Means)
Adverse Impact Essential
Chairs’
Frequency
on Liability or for Chair
Level of
of Legal
Risk Mgmt.a
Training b Difficulty c Assistance d
1
1
4
13
(4.96)
(5.46)
(3.56)
(1.89)
2
3
6
6
(4.92)
(5.27)
(3.41)
(2.18)
3
2
3
8
(4.89)
(5.36)
(3.60)
(2.12)
4
4
1
2
(4.88)
(4.88)
(3.74)
(2.87)
5
5
17
15
(4.63)
(4.63)
(2.53)
(1.66)
6
6
14
16
(4.25)
(4.48)
(2.63)
(1.63)
7
10
9
1
(4.08)
(4.11)
(3.07)
(3.00)
8
7
10
11
(4.01)
(4.43)
(3.06)
(2.04)
9
11
7
4
(3.86)
(4.06)
(3.25)
(2.41)
10
15
16
17
(3.67)
(3.73)
(2.58)
(1.60)
11
9
2
9
(3.67)
(4.13)
(3.66)
(2.09)
12
8
8
12
(3.64)
(4.14)
3.17)
(2.01)
13
12
13
5
(3.63)
(3.98)
(2.66)
(2.19)
14
13
5
10
(3.53)
(3.94)
(3.41)
(2.09)
15
16
12
14
(3.37)
(3.52)
(2.74)
(1.85)
16
14
11
3
(3.23)
(3.87)
(2.77)
(2.70)
17
17
15
7
( 3.21)
(3.27)
(2.59)
(2.14)

Rank
(Means)
Time Spent
on Legal
Assistance e
6
(2.15)
4
(2.34)
4
(2.34)
2
(2.87)
13
(1.80)
14
(1.79)
1
(2.98)
8
(2.11)
4
(2.34)
15
(1.63)
9
(2.10)
10
(2.05)
5
(2.25)
7
(2.11)
12
(1.87)
3
(2.41)
11
(2.02)

Likert Scale = [1] No Adverse Impact – [6] Extremely adverse impact
Likert Scale = [1] Not Essential– [6] Extremely essential
c
Likert Scale = [1] Not difficult – [6] Extremely difficult
d
Likert Scale = [1] Never, [2] Occasionally (1-5 times/year), [3] Often (6-11 times/year),
[4] Very Frequently (12+ times/year).
e
Likert Scale = [1] No time, [2] Minimal Time (1-25 hours/year), [3] Modest Time (26-150 hours/year),
[4] Extensive Time (over 150 hours/year)
b
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Findings by Variables
Within this section I address each of the 17 variables in the order they appear in
Table 49. I will discuss their relative rankings, and compare my findings to what others
have observed regarding these issues in the literature. Note that such observations by
others were usually not based on formal research per se, but the expert observations of
those in the field, and heretofore the only information available on this topic.
The legal issue of sexual harassment by faculty was ranked by respondent
attorneys as the top issue having not only the most actual or potential adverse impact
upon legal liability or risk management efforts (mean of 4.96), but also that which was
the most essential for chair training (mean of 5.46). (Note that sexual harassment is one
type of discrimination.) This finding is not surprising, as it supports observations by
Kaplin and Lee (2006) that sexual harassment has recently been given considerable
attention and that it violates both state law and federal law (Title VII of the Civil Rights
Act of 1964 and Title IX of the Education Amendments of 1972).
Following close behind with means ranging from 4.89–5.27, the second and third
top legal issues having the most actual or potential adverse impact upon liability or risk
management efforts, as well as most essential for chair training, were student claims of
discrimination and harassment, and faculty-related discrimination other than sexual
harassment. This likewise is an understandable finding, considering the extensive number
of claims and litigation resulting from these issues, and is supported by the tremendous
amounts of legal cases in the courts and governmental agencies, as well as information
and guidelines provided by the U. S. Equal Employment Opportunity Commission
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(n.d.-a). The finding is further buttressed when taking into account the numerous types of
discrimination, including based on race, color, sex, national origin, disability, religion
(U.S. EEOC, n.d.-b; Kaplin & Lee, 2006)
Incongruously, although respondent attorneys rated these three discriminationrelated legal issues highest in their concerns regarding institutional adverse impact,
liability, and risk management, and fairly high for level of difficulty (mean of 3.56), the
means for the other two categories (1.89 and 2.15) reflected that these issues were
relatively low as to the frequency and amount of time they spent providing legal
assistance for chairs.
The very closely ranked fourth and fifth legal issues for both adverse impact and
importance of chair training with a mean of 4.88 was state and federal compliance and
with a mean of 4.63, misuse of institutional or grant resources. These findings are
supported by others who have expounded on how institutional compliance requirements
in many areas have steeply increased (Dunham, 2010; Kirkland, 2009), together with how
auditors, governmental agencies, and the public have been scrutinizing and challenging
research and other expenditures of colleges and universities (McGuire, 1997; NACUA,
2004). The frequency and time spent by attorneys for state and federal compliance rated
second highest (with means of 2.87 in both categories), yet in contrast was very low
(means of 1.66 and 1.80) for misuse of institutional or grant resources.
The legal issue of research misconduct and faculty plagiarism rated sixth highest
in concern by respondent attorneys for adverse impact and being essential for chair
training (means of 4.25 and 4.48). This still fairly high concern for institutional adverse
impact on liability and risk management, together with perceived need for chair training,
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is supported by others, including Kaplin and Lee (2006) and Goonen and Blechman
(1999). They pointed out that research misconduct can lead to termination of tenure,
employment discipline or dismissal, dilution of the public trust, and consequences to the
institution itself. Nevertheless, once more attorneys reported much lower rankings as to
chairs’ level of difficulty (mean of 2.53) and frequency and time spent on assistance
(means of 1.63 and 1.79) for the research misconduct and plagiarism legal issue.
Contracts, agreements, and grants (including contract review) (means of 4.08 and
4.06) was the next highest ranked for actual or potential adverse institutional impact and
chair training. Notably, this legal issue was rated first for frequency and time spent in
legal assistance (means of 3.00 and 2.98). The literature supports this finding, since chairs
are involved in numerous types of contractual issues, and potential financial or other legal
consequences for institutions can ensue due to chairs entering or breaching contracts, or
failure to meet grant obligations (Bennett & Figuli, 1990; Kaplin & Lee, 2006).
Next, the legal issue of tenure and promotion was ranked eighth with a mean of
4.01 on potential adverse impact for legal liability and risk management, and seventh
(mean of 4.43) for essentialness of chair training. The finding is not unexpected with the
abundant literature about this issue as it applies to chairs (e.g., Goonen & Blechman,
1999; Kaplin & Lee, 2006; Wheeler et al., 2008), with criteria for tenure and promotion
varying among institutions, and with probable legal challenges to negative decisions in
which chairs play a significant role. Attorneys report “middle ranges” of means (from
3.06 for chairs’ level of difficulty, to 2.04 and 2.11 for frequency and time spent), though.
The legal issue involving faculty alcohol or drug abuse was ranked tenth for
potential adverse impact on liability and risk management efforts (mean of 3.67), with a
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similar mean of 3.73 for essentialness of training. This could be anticipated considering
the legal ramifications and compliance requirements for the institution pointed out by
others (Figuli, 1990; Kaplin & Lee, 2006). Apparently chairs do not find this to be the
type of legal issue for which they seek legal counsel, however, since respondent attorneys
rated this issue relatively low for chairs’ level of difficulty (mean of 2.58), frequency of
legal assistance (mean of 1.60), and amount of time spent on legal assistance (1.63).
The legal issue of faculty non-collegiality and interpersonal problems was ranked
the same as for alcohol and drug abuse, also with a mean of 3.67 for adverse impact, and
was actually ranked higher (ninth) with a mean of 4.13 as to it being essential for chair
training. Interestingly, it ranked second for attorneys’ views on the difficulty of this issue
for chairs. This finding is supported by the work of others, such as Weeks (1999) who
related that fractious relationships can become so serious that they develop into major
differences regarding curriculum and program philosophy, and if left unaddressed, can
lead to serious harm to the department, faculty, students, and the institution. It is also
supported by the recommendations of Connell and Savage (2001) that collegiality should
be considered for all important employment decisions, due to the contractual and other
legal claims that arise from inabilities to get along and work well with colleagues. This
issue was ranked in the middle range (means of 2.09 and 210) as to attorneys’ frequency
and time spent on legal assistance.
The legal issue of faculty conflict of interest and commitment was not far behind
in rankings similar to collegiality problems in all categories, with means of 3.64, 4.14,
3.17, 2.01, and 2.05, respectively. Thus, this issue sits in middle ranges of survey
responses. Considering the rise of research collaborations and potential for faculty
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personal financial gains and divided loyalties leading to increasing awareness and need to
handle conflicts of interest and commitment (Kaplin & Lee, 2006), and the potential
debilitating effects and legal consequences, this issue was obviously not overlooked in the
eyes of higher education attorneys.
Student grade appeals, academic probation, and dismissals was another legal
issue also in the middle ranges of rankings in the first three categories (means of 3.63,
3.98, 2.66, 2.19, and 2.25, respectively), yet it was the fifth highest issue that attorneys
reported for frequency and time spent on legal assistance. As Tucker noted (1993), with
students frequently lodging complaints with chairs due to these matters that affect their
academic success or failure, there could be substantial legal risk in chairs dealing with
these matters informally or outside of institutional procedures and rules. Considering the
vast number of students in each college and university, each with an individual set of
circumstances and plea, the findings from the survey as to attorneys’ views for this legal
issue are quite understandable.
The issue of faculty work performance problems was ranked a little less important
in the eyes of participant attorneys as to adverse impact on legal liability and risk
management (mean of 3.37), essentialness for chair training (mean of 3.94), frequency of
legal assistance (mean of 2.09), and time spent on legal assistance (mean of 2.11).
Attorneys reported a higher level of difficulty of chairs, though, ranking it fifth with a
mean of 3.41. This finding is consistent with the observations of Boice (1990), who
described the problems chairs have in “coping with difficult colleagues” (p. 132) and
providing suggestions to chairs in this regard. The disparity of rankings seem to reflect
that attorneys recognize or have had discussions with chairs regarding issues with
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problematic faculty in their departments, but that these matters do not seem to cause
nearly as great of impact on potential legal liability or risk management, or take up as
much time in providing legal counsel.
The issue of academic freedom and faculty speech controversy was also ranked in
toward the lower end in rankings, but in the middle ranges of means in responses by
attorneys (means of 3.37, 3.52, 2.74, 1.85, and 1.87). The literature reflects wide ranges
of views on the scope and meanings of academic freedom (AAUP, n.d.-b; Kaplin & Lee,
2006; Tucker, 1993; Weeks, 1999). Rupe (2005) previously conducted a nationwide
research survey of higher education attorneys seeking and reporting their views on
academic freedom, illustrating the importance of this legal issue. Thus, it is not surprising
that this issue falls in the middle ranges of rankings relative to attorneys’ views in all five
categories of questions.
The student-related legal issues of FERPA questions and parent complaints and
requests for the most part fall toward the lower end of rankings and means, with the
exception that attorneys reported that FERPA questions were the third highest issue in the
frequency and amount of time they spent assisting chairs. This anomalous finding is
actually not that surprising when considering that chairs generally know, but do not fully
understand, the intricacies of students’ legal privacy rights concerning their educational
records which stem from federal law (20 U.S.C. §1232g). Also, interpreting FERPA has
changed over time with U.S. Department of Education enforcement actions and issuance
of advisory letters, and the courts issuing rulings about FERPA (Kaplin & Lee, 2006).
Respondent attorneys apparently recognized that the adverse impact on liability and risk
management efforts is not as severe as for the other legal issues. Chairs, though,
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apparently seek assistance from attorneys on FERPA matters fairly often, perhaps due to
parental demands and complaints about their children’s academic statuses that chairs
realize they cannot always legally discuss with them.
Other Findings Between Legal Issue Variables and Categories
The number of comparisons between this study’s legal issue variables and
categories (i.e., frequency or time spent for assistance, level of difficulty for chairs,
essential training, and/or adverse impact on liability or risk management) that can be
considered is extensive. Results of responses for any particular type(s) of legal issue(s)
can be viewed in relation to any of the other legal issues, and also specifically in relation
to any of the survey question categories. Listed below are some of these findings between
variables and categories which I (as a higher education attorney myself) found especially
noteworthy.
For example, before commencing this study, I would have predicted that the legal
issues that took up most of attorneys’ time in assisting chairs would been the same ones
they viewed as having the most adverse effect on liability and risk management, or for
which they felt chairs needed the most training (such as those legal issues involving
discrimination). Nonetheless, my study found striking differences in the eyes of higher
education attorneys between those issues that they reported in frequency and time in
providing legal assistance, compared to those issues that had the most potential or actual
adverse effect on legal liability or risk management and those for which they believed
chairs needed the most training. For this study, the issues reported by higher education
attorneys as being highest in the frequency and amount of time to assist department
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chairs were issues of: (1) agreements, contracts and grants (including contract review)
involving faculty, (2) state and federal compliance, and (3) FERPA questions. In contrast,
the top three faculty-related legal issues that attorneys reporting as having the highest
adverse impact on institutional legal liability or risk management efforts, as well as how
essential it was for chairs to receive training, were (1) sexual harassment by faculty,
(2) discrimination and harassment claims by students, and (3) discrimination other than
sexual harassment, with the very close fourth category of state and federal compliance.
A second interesting comparison finding was that the top three legal issues
attorneys reported chairs found most difficult were (1) state and federal compliance,
(2) faculty non-collegiality and interpersonal problems, and (3) discrimination other than
sexual harassment. This would seem to indicate that chairs struggle hardest with not only
issues that involve stringent legal mandates, but also those that involve personal
interrelationships of and problems stemming from the faculty in their departments.
A third example is that attorneys ranked misuse of institutional or grant resources
as fifth highest in the categories of most adverse impact and essentialness for chair
training, yet relatively low for level of difficulty and time spent on legal assistance, and
for frequency of legal assistance. Would this perhaps signify that chairs were handling
these legal issues better than attorneys may have otherwise expected due to their
complexity and potential financial and public scrutiny ramifications?
Fourth, similar ratios were found relative to research misconduct. Attorneys
ranked this issue sixth in terms of institutional adverse impact and the need for chair
training, yet they ranked it quite low in terms of chairs’ level of difficulty and time spent
on legal assistance, and frequency of legal assistance. Could this possibly signify a lack of
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comprehension by chairs on just how problematical research misconduct can be for the
college or university? Or could it mean that chairs are doing well in recognizing and
dealing with issues of research misconduct in their departments? Or perhaps could it
mean that there just are not that many issues of research misconduct that confront chairs?
A fifth item of note is that notwithstanding how often the issue of academic
freedom and “free speech” are to faculty members (AAUP, n.d.-a), it ranked toward the
bottom for all categories in attorney responses. Could this mean that chairs, having one
foot as a faculty member and the other as an administrator, are of the same mind as the
faculty in their department, thereby resulting in few legal controversies in attorneys’
institutions? Or could it mean that in the eyes of higher education attorneys that are
stretched in trying to do “triage” in responding to all the legal issues and client problems
in a college or university, academic freedom and speech controversy are just not as high
of a priority for them?
A sixth comparison worth noting is that besides FERPA issues, attorneys ranked
the student-related legal issue as to grade appeals, probation, and dismissals relatively
high for the time and frequency spent working for chairs, yet much lower for institutional
adverse impact and on how essential it was to train chairs for this issue. Could this mean
that chairs are not utilizing limited attorney time as effectively as they should, or that they
could be consulting other university administrators for assistance for these student
academic legal issues?
Seventh, attorneys ranked the issue of intellectual property rights as fourth for
frequency and time spent providing legal assistance, and that this legal issue ranked
seventh in chair difficulty. Still, their rankings also showed rankings in the bottom half of
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issues relative to adverse impact on liability or risk management and for essentialness for
chair training. Thus, is this another issue on which chairs’ confusion or lack of knowledge
leads to taking a disproportionate amount of attorneys in consultation when their time
would be more effectively directed to assist and train on other issues with higher adverse
impact on legal liability or risk management efforts?
All of the above observations and questions, and many more, could be fertile
ground for future research, as well as those matters suggested later in this chapter.
Findings Regarding Statistically Significant Relationships Based Upon Whether
Faculty or Chairs Are Unionized
Previous authors noted that the factors of whether faculty or department chairs are
unionized create added dimensions for institutions to take into account in determining
best and most appropriate courses of action to deal with legal issues and risk management
(Bright & Richards, 2001). In institutions where faculty are unionized, chairs need to
increase their attention to processes for evaluation and other personnel decisions, appear
at contested grievance hearings, and respond to other directives, too (Tucker, 1993). If the
chairs themselves are unionized, potential conflicts and other complexities can result in
heading an academic department. Thus, my second research question probed if there
would be any statistically significant relationships regarding the responses of higher
education attorneys based upon the variables of whether the faculty members or the chairs
of the institutions they represent are unionized or not.
After conducting deeper MANOVA, my study, found statistically significant
differences (or relationships of responses) from higher education attorneys based on
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unionization of faculty members regarding the categories of frequency and time spent in
providing legal assistance on just one issue—state and federal compliance (Tables 43 and
44). My study also showed four statistically significant differences between responses of
higher education attorneys based upon the variable of whether the department chairs
themselves in their represented institutions were unionized or not (Table 39). The four
categories in this regard that did show statistical significance are shown in Table 50.

Table 50
Collapsed Variables Showing Statistical Significance When Department Chairs
Were Unionized
Dependent Collapsed Variables

Sig.*

Faculty-Related Issues: Frequency of Legal Assistance

.014*

Faculty-Related Issues: Time Spent on Legal Assistance

.003*

Faculty-Related Issues: Impact on Institution’s Legal Liability or Risk
Management Efforts

.006*

Faculty-Related Issues: Legal Issues Essential for Chairs to Receive Training
to Reduce Liability/for Risk Management Efforts

.031*

*p < 0.05

Only 4 of 17 variables revealed any statistical difference. Thus, it appears that
notwithstanding Tucker (1993) observing that chairs see changes in their roles due to
collective bargaining, and Bright and Richards (2001) commenting that faculty unions on
campuses can introduce bureaucratically maddening new features in the professional
academic landscape, having unionized faculty does not significantly alter the views in the
eyes of higher education attorneys as to the various rankings of importance regarding
legal issues. The significant findings regarding certain legal issues when it comes to
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unionized chairs, though, should be recognized and taken into account for chair training
and risk management purposes, and perhaps researched further.
Summary of Key Findings of This Study and Comparisons to Previous Research
Findings and Works in the Literature on Higher Educational Leadership
Table 51 is another “at a glance” table which summarizes key findings of this
study relative to earlier research and works in the literature on higher educational
leadership.

Table 51
Observations from Previous Research or Literature
a

Key Findings (Hustoles, 2012 )

Previous Research or Literature

The legal issue of sexual harassment by
faculty was ranked by respondent attorneys
as the top issue having not only the most
actual or potential adverse impact upon
liability or risk management efforts, but
also that which was the most essential for
chair training.

No previous research found;
Hustoles (2012) is new finding.

The second and third top legal issues
having the most actual or potential adverse
impact upon liability or risk management
efforts, as well as most essential for chair
training, were student claims of
discrimination and harassment, and
faculty-related discrimination other than
sexual harassment.

No previous research found;
Hustoles (2012) is a new finding.

However, these issues were relatively low
as to the frequency and amount of time
they spent providing legal assistance for
chairs.

Finding supported by Kaplin and Lee (2006) about
major legal impact of sexual harassment. Also,
Lipka (2005) and Sokolow (2004) are among those
whose observations about institutional legal
liability and risk management issues help explain
this finding.

The findings on adverse impact/risk management
and essential training are supported and explained
in part by Kaplin and Lee (2006) and U.S. Equal
Employment Opportunity Commission regarding
tremendous legal impact and number of
discrimination claims.
However, findings as to attorneys indicating lower
frequency and time spent providing legal
assistance appear inconsistent with previous
literature (e.g., Kaplin & Lee, 2006) regarding the
legal importance of these issues.
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Table 51—Continued
a

Key Findings (Hustoles, 2012 )
State and federal compliance and misuse of
institutional or grant resources were very
closely ranked as fourth and fifth legal
issues for both adverse impact and
importance of chair training.
The frequency and time spent by attorneys
for state and federal compliance rated
second highest, but in contrast was very
low for misuse of institutional or grant
resources.

The legal issue of research misconduct and
faculty plagiarism was rated sixth highest
in concern by attorneys for adverse impact
and being essential for chair training
Nevertheless, attorneys reported much
lower rankings for this issue in reference to
chairs’ level of difficulty, as well as to
frequency and time spent on assistance.

Contracts, agreements, and grants
(including contract review) (means of 4.08
and 4.06) was the next highest ranked for
actual or potential adverse institutional
impact and chair training. Notably, this
legal issue was rated first for frequency
and time spent in legal assistance (means
of 3.00 and 2.98).

Previous Research or Literature
No previous research found;
Hustoles (2012) is a new finding.
The findings on adverse impact/risk management,
and essential training and frequency and time spent
providing legal assistance are supported and
explained in part by the observations in the
literature (i.e., Dunham, 2010; Kirkland, 2009;
McGuire, 1997). However, the findings regarding
frequency and time spent providing legal
assistance appears contrary to these previous
writings of others.

No previous research found;
Hustoles (2012) is a new finding.
The findings on adverse impact/risk management,
and essential training are supported and explained
by the observations in the literature (i.e., Goonen
& Blechman, 1999; Kaplin & Lee, 2006), who
discussed that major legal ramifications of
research misconduct can lead to termination of
tenure, employment discipline or dismissal,
dilution of the public trust, and consequences to
the institution itself. However, the findings
regarding the lower frequency and time spent
providing legal assistance appears contrary to
these previous writings of others.

No previous research found;
Hustoles (2012) is a new finding
The literature supports this finding, since chairs
are involved in numerous types of contractual
issues, and potential financial or other legal
consequences for institutions can ensue due to
chairs entering contracts without authority or
breaching contracts, or failure to meet grant
obligations (Bennett & Figuli, 1999; Kaplin &
Lee, 2006).
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Table 51—Continued
a

Key Findings (Hustoles, 2012 )

Previous Research or Literature

The legal issue of tenure and promotion
was ranked eighth with a mean of 4.01 on
potential adverse impact for legal liability
and risk management, and seventh for
essentialness of chair training. Attorneys
report “middle ranges” of means for chairs’
level of difficulty, and for frequency and
time spent.

Hustoles (2012) research comparing rankings in
these five categories is a new finding

The legal issue involving faculty alcohol or
drug abuse was ranked tenth for potential
adverse impact on liability and risk
management efforts, with a similar mean
rating for essentialness of chair training.

No previous research found;
Hustoles (2012) is a new finding.

Respondent attorneys rated this issue
relatively low for chairs’ level of difficulty,
frequency of legal assistance, and amount
of time spent on legal assistance.

The legal issue of faculty non-collegiality/
interpersonal problems was ranked the
same as for alcohol and drug abuse for
adverse impact, and was ranked higher
(ninth) as to it being essential for chair
training.
It ranked second for attorneys’ views on
the difficulty of this issue for chairs. This
issue was ranked in the middle range
(means of 2.09 and 210) as to attorneys’
frequency and time spent on legal
assistance.

The finding is not unexpected with the abundant
literature about this issue as it applies to chairs
(e.g., Goonen & Blechman, 1999; Kaplin & Lee,
2006; Wheeler et al., 2008), with criteria for tenure
and promotion varying among institutions, and
with probable legal challenges to negative
decisions in which chairs play a significant role.

The higher ranking on adverse impact could be
anticipated considering the legal ramifications and
compliance requirements for the institution pointed
out by others (Figuli, 1990; Kaplin & Lee, 2006).
The previous literature does not explain why chairs
do not seek legal counsel more to assist them deal
with this issue.
No previous research found;
Hustoles (2012) is a new finding.
This finding is supported by the work of others,
such as Weeks (1999) who related that fractious
relationships can become so serious that they
develop into major differences regarding
curriculum and program philosophy, and if left
unaddressed, can lead to serious harm to the
department, faculty, students, and the institution. It
is also supported by the recommendations of
Connell and Savage (2001) who indicated that
collegiality should be considered for all important
employment decisions, due to the contractual and
other legal claims that arise from inabilities to get
along and work well with colleagues.
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Table 51—Continued
a

Key Findings (Hustoles, 2012 )

Previous Research or Literature

The legal issue of faculty conflict of
interest and commitment was not far
behind the collegiality issue in rankings,
being in the middle ranges of attorneys’
survey responses.

No previous research found;
Hustoles (2012) is a new finding.

The issue of student grade appeals,
academic probation, and dismissals was
also in the middle ranges of rankings in all
categories.

No previous research found;
Hustoles (2012) is a new finding.

In contrast, it was the fifth highest issue
that attorneys reported for frequency and
time spent on legal assistance.

This finding is supported by the increase of
research collaborations, as well as potential for
faculty personal financial gains and divided
loyalties leading to increasing awareness and need
to handle conflicts of interest and commitment and
the potential debilitating effects and legal
consequences (Kaplin & Lee, 2006).

This finding is supported by Tucker (1993) who
noted students frequently lodge complaints with
chairs and due to matters that affect their academic
success or failure, there could be substantial legal
risk in chairs dealing with these matters informally
or outside of institutional procedures and rules.

The issue of faculty work performance
problems was ranked a little less important
in the eyes of participant attorneys as to
adverse impact on legal liability and risk
management, essentialness for chair
training frequency of legal assistance, and
time spent on legal assistance

No previous research found;
Hustoles (2012) is a new finding.

Attorneys reported a higher level of
difficulty of chairs, though, ranking it fifth
in this category.

No literature was found that could explain the
anomaly as to why the category of level of
difficulty was disproportionately higher.

This finding is consistent with the observations of
Boice (1990), who described the problems chairs
have in “coping with difficult colleagues” (p. 132)
and providing suggestions to chairs in this regard.
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Table 51—Continued
a

Key Findings (Hustoles, 2012 )
The issue of academic freedom and faculty
speech controversy was also ranked in
toward the lower end in rankings, but in the
middle ranges of means in responses by
attorneys.

Previous Research or Literature
Rupe (2005) conducted a nationwide research
survey of higher education attorneys seeking and
reporting their views on academic freedom,
illustrating the importance of this legal issue. No
other previous research in this regard was found.
Hustoles (2012) is a new finding, though, relative
to comparisons of rankings of the five categories
of questions.

The student-related legal issues of FERPA
questions and parent complaints and
requests for the most part fall toward the
lower end of rankings and means, with the
exception that attorneys reported that
FERPA questions were the third highest
issue in the frequency and amount of time
they spent assisting chairs.
No significant differences were found in
responses of higher education attorneys
related to either faculty- or student-related
legal issues based on whether their
represented institutions’ faculty members
were unionized or not.
There were significant differences in
responses of higher education attorneys
related to faculty- related legal issues based
on whether department chairs were
unionized. These differences related to:
(1) frequency of legal assistance; (2) time
spent on legal assistance; (3) impact on
institution’s legal liability or risk
management efforts; and (4) for which
legal issues should chairs receive training
to reduce liability and improve risk
management efforts.
a

The literature reflects wide ranges of views on the
scope and meanings of academic freedom (AAUP,
n.d.-a; Kaplin & Lee, 2006; Tucker, 1993; Weeks,
1999). Thus, it is not surprising that this issue falls
in the middle ranges of rankings relative to
attorneys’ views in all five categories of survey
questions.
No previous research found;
Hustoles (2012) is a new finding. This anomalous
finding is partially supported by the literature and
federal law regarding FERPA (20 U.S.C. §1232g;
Kaplin & Lee, 2006), including chairs may be
recognizing they cannot always discuss student
information, but they remain confused on what
they can and cannot legally say or do when it
comes to dealing with parents.
No previous research found;
Hustoles (2012) is a new finding.
This finding is surprising considering the literature
describing regarding unionized academic
environments (Hustoles & DiGiovanni, 2005;
Kaplin & Lee, 2006).
No previous research found;
Hustoles (2012) is a new finding.
Hustoles and DiGiovanni (2005) and Kaplin and
Lee (2006) discuss a variety impact of
unionization.

Hustoles (2012) refers to this study and findings.
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Implications for Higher Education Administrators and Attorneys
As pointed out in Chapter I, the legal and risk management considerations with
which higher education administrators must frequently deal have a huge impact on the
operations of colleges and universities (Goonen & Blechman, 1999; Kaplin & Lee, 2006;
Poskanzer, 2002). In these times of economic challenges and budget cuts on every level,
it is extremely important for higher education institutions to proactively work with legal
counsel to proactively prevent claims and lawsuits, rather than just reacting to and
expending large amounts of financial and human resources in defending against them
(Kaplin & Lee, 2006; Ward & Tribbensee, 2003). My study provides additional
knowledge from the higher education attorneys who observe and provide assistance for
one of the most crucial academic administrative positions on campus—that of the
department chair (Creswell et al., 1990; Seagren et al., 1993).
As previously noted, the question of “Where’s the data?” (Carey, 2008) is
recurrently asked by academic administrators when they consider the justification of
action steps, and in considering which other offices on campus to involve in their plans
and strategies. Based on my review of the literature, mine is the first research study
providing quantitative data from almost 300 higher education attorneys from across the
country about their experiences and perceptions of how college and university department
chairs are dealing with the many issues involving actual or potential institutional legal
liability and risk management. Admittedly, the number of attorney responses obtained for
this survey might be considered a limitation of this study. Nonetheless, as with Rupe’s
study in 2005, this study still provides solid measurable data from higher education
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attorneys that can indeed be considered by academic administrators and attorneys in
strategizing on next steps to reduce legal liability and improve risk management efforts
for their colleges and universities.
One specific implication would be considering ways in which the study’s findings
could be used to facilitate starting points for administrators and attorneys to explore
further ways to make chairs more effective in their roles as heads of academic units. For
instance, if a dean believed that department chairs needed training in particular topics but
did not know how best to spend the college’s time and funds for this purpose, the dean
could look to this study (and Table 49) to learn that nationwide, attorneys reported that
the top issues for which training for chairs was essential were sexual harassment by
faculty, other forms of discrimination, discrimination and harassment claims by students,
and state and federal compliance issues. This study’s findings could thus be used in
practicing “preventive law,” reducing institutional potential legal liability, and improving
risk management efforts by way of identifying those issues that are most essential for
chair training.
Another implication of this study for higher education attorneys is to consider the
responses of colleagues relative to their own practices and relationships with client
department chairs and other academic offices. Perhaps some of the findings and
recommendations will catalyze a shift in priorities for their much limited time and
resources available to address all the institutional legal problems overflowing on their
plates. Also, now attorneys finally have some nationwide data from that could help them
in demonstrating to their college and university clients of which legal issues they should
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focus on first, and most, to better utilize limited financial and other resources in helping
department chairs become more effective higher education leaders.
Still other implications relate to both the statistical findings and open-ended
response input regarding unionized versus non-unionized faculty or department chairs. As
pointed out earlier, collective bargaining agreements indeed can be lengthy, complex,
affect both management and faculty rights, and may impact the role and duties of
department chairs. Accordingly, department chairs, other academic administrators, and
higher education attorneys may be assuming that unionized faculty or chair environments
greatly impact actual or potential legal liability and institutional risk management efforts.
However, the statistical analysis of this study found that was not the case, and attorneys’
open-ended comments provided additional information to consider not only as to special
challenges for unionized environments, but also potential challenges. This may well be
explained by the fact that collective bargaining agreements provide explicit procedures
and guidance for chairs and other administrators to follow in the event of problematic
issues with faculty, thereby avoiding uncertainty on their part on what steps to take when
issues arise.
In short, this study now adds new additional bricks to the educational leadership
wall of knowledge. Some solid data are delivered that can be considered by academic
administrators, risk managers, higher education attorneys, and other higher education
leaders to assist them in identifying which particular legal issues should be addressed first
for training chairs. This study can also be utilized to help determine which legal issues are
the most important for which to involve legal counsel toward the goals of preventing or

156
reducing legal liability, and to more successfully coordinate institutional risk management
efforts (Farrell, 2005; Kaplin & Lee, 2006; Sokolow, 2004).
Recommendations for Higher Education Administrators and Attorneys
Chapter IV summarized the responses from higher education attorneys who
provided observations and recommendations in their own words to administrators and
other attorneys (a) to help chairs deal more effectively with legal concerns and risk
management efforts, (b) that may assist them in helping chairs deal more effectively with
legal concerns and risk management efforts, (c) that would contribute the understanding
of how chairs handle legal issues and impact institutional risk management, and (d) to
consider as to particular challenges or advantages regarding environments where the
faculty or chairs are unionized.
While all comments can be reviewed in Appendix C, from attorneys’ quotes to the
open-ended questions together with their responses to the close-ended questions, I have
synthesized the following key collective recommendations.
To client academic administrators who help department chairs deal more
effectively with legal concerns and risk management efforts:
1. Colleges and universities should emphasize that recognizing and working to
prevent, or at least reduce, legal liability is another crucial duty of the
department chairs, and proactively provide training for their department chairs
on legal and risk management issues while involving legal counsel in that
training.
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2. Administrators should stress to department chairs that the institution’s
attorneys are an important and accessible resource for them, and legal counsel
should be contacted early regarding problems when they arise.
3. Since legal liability and other risk management consequences often result
from chairs avoiding conflict with their faculty “colleagues” or not dealing
with those faculty causing problems, academic administrators need to
emphasize and hold chairs accountable for their administrative institutional
role, and when they fail to deal with faculty problems in their departments.
4. Provosts and deans should recognize that chairs are the “first line” risk
managers as to legal issues encompassed in academics, and they need to stress
from the “top down” the importance of this duty to help avoid or prevent legal
liability.
5. Educating chairs to better handle legal issues as they arise and working
collaboratively and proactively with other units (including legal counsel) in
risk management efforts will save them and the institution time and money in
the long run.
6. Remember that effective risk management includes managing available
resources in optimal ways. For example, consider redeploying other
institutional professional staff in the registrar, grants and contracts, and risk
management offices, to answer questions from chairs about issues that higher
education attorneys deem less institutionally risky from a legal liability end,
such as routine FERPA and contract related questions. Similarly, paralegals in
attorneys’ offices could serve in a greater capacity as the front-line legal
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contacts to assist with such questions, which may help free up some of the
attorneys’ time to concentrate on assisting clients with matters that are more
legally problematic and involve more institutional risk.
To colleague higher education attorneys who help department chairs deal more
effectively with legal concerns and risk management efforts:
1. Do outreach to department chairs by spending time and getting to know not
only them, but also deans and provosts, and proactively offer training
opportunities.
2. Be available to chairs, and remind them that you are a resource for them to
help them in their complex administrative roles.
3. Have patience with chairs, and remember to keep in mind the difficulty and
unique nature of being a chair and having multiple management, teaching and
research duties.
4. Utilize the excellent and diverse resources available for higher education
attorneys, such as those provided by NACUA and its members, to better
enable you to assist your client department chairs.
5. If the situation warrants, catch the attention of chairs by reminding them of
their potential personal liability for acts and omissions that are contrary to
institutional requirements and adversely affect the legal rights of students or
faculty members.
On particular challenges or advantages regarding department chairs dealing
with legal issues when faculty or chairs themselves are unionized:
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1. Chairs should become familiar with the provisions in a collective bargaining
agreement, and recognize that this contract is not necessarily intrusive, but
rather it also outlines steps and management rights (rather than just
obligations) regarding faculty.
2. As chairs are sometimes put in difficult situations with requests from faculty
members, the collective bargaining agreement can be effectively used to
justify not acquiescing to unreasonable requests and feeling pressured to bend
policies.
3. Sometimes unions can be valuable partners rather than adversaries, as they can
play a critical role to help educate faculty and chairs about key risk areas.
The above recommendations, as synthesized from the data in this study, may
perhaps lead to additional reflection by academic administrators regarding the roles of
both department chairs and higher education attorneys. Possibly these recommendations
may also serve to spark further discussion and research on how these crucial institutional
leaders do and should interact for the benefit of the institutions they serve.
Recommendations for Future Research
Undeniably, the world of higher education today is infused with legal liability and
risk management issues. Higher education attorneys play pivotal roles in their client
institutions’ efforts to deal with and account for legal and risk management issues. As
NACUA President Jonathon Alger stated, “the role of the general counsel touches every
corner of the university,” and involves not only being “a good advocate for the
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institution,” but also “being able to hear and understand different points of view” (quoted
by Schmidt, 2012, p. 1).
Accordingly, with their professional expertise, education, and in-depth and multifaceted knowledge of the institutions they represent, coupled with their continual contact
with academic administrators at all levels, higher education attorneys should be “tapped”
much more extensively for research studies on educational leadership topics. They are
able to provide perspectives unlike any other higher education leader, and with
extraordinarily broad and deep knowledge of the workings and organization of colleges
and universities.
My findings by variables and comparisons include questions and observations that
could be studied further. Research could be conducted to seek more information
regarding the disparities between attorneys’ responses on their views of lower levels of
adverse impact on legal liability and risk management, need for chair training, and level
of difficulty, compared with higher ranked levels of frequency and attorney time spent on
such issues.
Another idea would be to conduct research seeking information from higher
education attorneys on their views and perspectives as to how academic administrators in
colleges and universities other than department chairs are navigating the waters of legal
issues and risk management in the scope of their levels of responsibility and governance
roles, such as provosts or deans. Or, similar studies could be done seeking input from
college and university attorneys about how non-academic administrators, possibly in the
fields of student affairs or business and finance, are dealing with legal issues and risk
management efforts.
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Higher education attorneys would also be an excellent source of data for
additional studies on institutional risk management efforts in a multitude of other ways.
One concept would be to interview or survey attorneys relative to their experiences and
perceptions in working with institutions’ offices that are responsible for handling risk
management, business affairs, finance, grants and contracts, as well as other academic
affairs offices.
In addition, conducting a research study based on the unique confidential attorney
client statutory privilege and if or how it impacts college and university leaders in making
decisions that impact institutional legal liability or risk management efforts. When
seeking legal advice, academic administrators may also benefit from the attorney client
confidentiality privilege. This statutorily and judicially recognized privilege provides a
special layer of protection to higher education administrators who seek legal advice in
exploring options regarding actions without fear of public disclosure under open record
laws or discovery procedures (Daane, 1985; Kaplin & Lee, 2006). Taking into account
input from higher education attorneys as to when they see chairs availing themselves of
the confidentiality privilege in seeking help regarding legal problems could prove to be
useful information for academic administrators who may also have to deal with liability
ramifications caused by chairs’ failure to deal with legal issues in their departments in an
appropriate and timely manner.
Future research would also be useful in follow-up to the finding of statistically
significant differences from higher education attorneys based on unionization of faculty
regarding the categories of frequency and time spent in providing legal assistance on just
the one issue of state and federal compliance. It would be helpful to delve deeper into the
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reasons for those differences. Perhaps the factors of whether the institution is public or
private, its size, its type, and/or whether it has in-house legal counsel may have some
bearing that could further explain this finding. Or perhaps there could be other possible
explanation as to why a unionized faculty environment on this issue, as opposed to other
issues, makes a difference on the amount of time and frequency spent by attorneys
providing assistance for department chairs.
As a final recommendation for further research, it would be intriguing and
beneficial to the field of higher educational leadership to conduct a study that mirrors this
one in scope and type of questions, but that instead surveys department chairs and their
views and experiences about seeking legal assistance from higher education attorneys.
Such a study could also attempt to discover what differences there might be in department
chairs’ responses, and if dissimilar findings resulted regarding any statistically significant
relationships in responses depending upon the variable of unionized faculty or chairs
themselves. Comparing the results of such a study to the findings of my study would be
revealing and constructive to both department chairs and higher education attorneys,
leading to a more comprehensive understanding of the others’ roles, as well as offering
ideas on how to better interact with each other toward the goal of bettering the colleges
and universities they serve.
Conclusions and Closing Thoughts
As pointed out early in this dissertation, much literature regarding the role of
department chairs in higher education does not adequately address (or even recognize),
the significance and importance of chairs adequately understanding and handling legal
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issues as the first-in-line administrators being first-in-line with faculty. In the words of
George Washington University president emeritus Stephen Trachtenberg (2008):
Universities are complex organisms—and their legal needs are like so many other
organizations. . . . Each specialty requires an expertise in dispensing the service as
well as safeguarding its rights and obligations . . .
The practice is endlessly fascinating, there is a genuine collegiality, and one has
the opportunity to work on the teaching and research mission, shaping programs
with the professors and administrators; that is a joy, under even difficult
circumstances. And I believe that world of ideas that can be found in the academy
is also present in the General Counsel’s office . . .
All of us who live in the university world owe [college and university attorneys] a
debt of gratitude. They keep us legal and make our institutions better. (p. 1)
Perhaps my study and resulting data obtained from that largely untapped research
resource of higher education attorneys will serve to spark more studies about
relationships between them and the colleges and universities they serve. Further, this
study might catalyze thinking and discussion within institutions as to ways that higher
education attorneys might assist in developing new or more effective ways to enable
academic administrators, including but not limited to department chairs, be successful in
their respective leadership roles.
Hopefully, this study will also bring added awareness and understanding about the
extraordinary knowledge, perspectives, and contributions which higher education
attorneys offer to the academic and legal professions, as well as to their client institutions
that they represent with such tremendous dedication.
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Cross-Walk Table
Descriptive Information
and
Research Question(s)

Survey Question(s)

Statistics

Descriptive Information
Descriptive information regarding
background and experience of
participants

Background and Experience
of Participants
Questions 2–6

Frequencies, means,
percentages

Chair/Faculty Unionization
Question 7

Frequencies, means,
percentages, MANOVA

For various types of faculty
and student issues, what are
the perceptions of higher education
attorneys in
reference to:

Faculty and Student Related
Issues –
Frequency of Legal
Assistance
Questions 8 and 10

(a) how often they assist or provide
legal assistance to department chairs;

Faculty and Student Related
Issues –
Amount of Time Spent on
Legal Assistance
Questions 9 and 11

Frequencies, means,
percentages of responses
from closed-ended
questions involving
Likert scales, as well as
frequencies and
percentages from
categories of responses
from open- ended
Questions 18-21

Variables of faculty or
department chair unionization

Research Question 1

(b) the level of difficulty they
perceive department chairs have
dealing adequately with legal aspects
of various faculty and student issues;
(c) the level of potential or actual
adverse impact chairs’ failure to
adequately account for legal concerns
could have on institutional legal
liability or risk management efforts;
and
(d) the importance of providing chair
training on legal concerns to help
reduce legal liability and improve
risk management efforts.

Faculty and Student Related
Issues –
Chairs’ Level of Difficulty
with Legal Issues
Questions 12 and 13
Faculty and Student Related
Issues – Impact on
Institution’s Liability or
Risk Management
Questions 14 and 15
Open-ended question
Questions Chair Training
on Legal Issues and Risk
Management Regarding
Questions 18 and 19
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Research Question 2
Are there any statistically significant
relationships regarding the responses
of higher education attorneys based
upon the variables of whether the
faculty members or the chairs of the
institutions they represent are
unionized or not?

Question 7 in relationship
to closed-ended Questions
8–17

MANOVA (multivariate
analysis of variances)
and t tests for selected
comparisons

Research Question 3
What recommendations do higher
education attorneys offer to college
and university clients and other
higher education attorneys to help
department chairs deal more
effectively with legal concerns and
risk management efforts?

Recommendations to
college and university
clients to help department
chairs deal more effectively
with legal concerns and risk
management efforts
Question 18

General themes
determined regarding
responses to open-ended
Questions, responses
categorized and the
percentage of responses
calculated within each
group.

Recommendations to other
higher education attorneys
that may assist them in
helping department chairs
deal more effectively with
legal concerns and risk
management efforts
Question 19
Additional comments that
would contribute to the
understanding of how
department chairs handle
legal issues and impact
institutional risk
management Question 20
Research Question 4
What do higher education attorneys
representing institutions with
unionized faculty and/or chairs relate
as any particular challenges or
advantages perceived helpful to share
with clients or other higher education
attorneys regarding chairs dealing
with legal issues?

General themes
determined regarding
responses to open-ended
Question 21, responses
categorized and the
percentage of responses
calculated within each
group
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Verbatim Responses to Open-Ended Survey Questions 18–21
Question 18: What recommendations would you offer to college and university
administrators (i.e., provosts, deans, associate deans, department chairs) to help
department chairs deal more effectively with legal concerns and risk management
efforts?
1. Contact counsel before taking action except in obvious emergencies.
2. Training of Chairs is extremely important, but there are too few resources to do it
adequately.
3. It is important to include legal counsel in training of chairpersons on a regular
basis. Often chairs are appointed from faculty positions with little or no
understanding of all that being an administrator involves, including the impact of
legal issues upon their decisions. They also often fail to realize that failure to
follow institutional procedures or taking legal requirements or issues into account
can have a severely negative impact on their own leadership success, as well as
institutional legal liability.
4. Most Universities are not set up to give much legal advice directly to Chairs. It is
done by proxy through other administrators such as HR, EEO, etc.
5. A system of regular training for all department chairs is the best tool for keeping
the university out of trouble. Institutions need to recognize that the role of
department chair is the front line manager for faculty members at the institution,
and that promotion to a position of department chair is not a way to reward a good
faculty member for service. The talents of a teacher are not identical to the talents
of a department chair. Virtually no faculty member comes into the role of
department chair knowing how to manage his or her peers. Management is a skill
and can be taught, but assuming that the skill exists in a new department chair is
dangerous, and taking no steps to train a new department chair is reckless. Skills
can get rusty, and department chairs who have been in the position for years may
also be in need of training. Ideally, the department chair should be appointed by
the dean, not elected by his or her peers, and should be answerable to the dean for
all administrative functions of the position. Finally, every department head should
be regularly evaluated by the dean on his or her skills as a manager, and retraining
or removal may be required where those skills have not been successfully
mastered or kept current.
6. With notable exceptions, chairs' difficulty dealing with issues involving faculty whether or not students are involved - is most often reflected in their avoidance of
the potential conflict with a tenured colleague. I have not represented a unionized
institution. Nonetheless, in every institution I have served, the traditional selection
process (vote of the tenured faculty), term (three years and back to the faculty),
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duties (teaching is required so chairs are part time) compensation (very little), and
evaluation of chairs combine to assure that they have an inclination avoid conflict
with tenured faculty even if avoidance results in poor teaching, disruption of
meetings and deliberations, bad morale, and legal liability. I have found that
chairs who complain about lack of training refuse my offers to train them and do
not use institutional training opportunities. Even when a chair is willing to take
action, it is often ambiguous, subtle, and indirect, not carrying a clear message but
allowing the chair to believe he's done what he could. This leads to a hostile
climate in the department and not to improved behavior or performance. We
need to find a way to motivate chairs and deans to get the training we can and
should provide, and to reasonably hold faculty members accountable for
performance and behavior. I am supporting an initiative to put in place a risk
allocation system that assures the department's operating budget - including
money for salaries and research support - is affected by non-compliance. I hope
that will at least open a dialog with faculty about the consequences of avoiding
conflict and creating In the end, though, we must deal with the irresponsible
culture tenure protects. The system and the culture wrongly assume that all faculty
members are supremely ethical and responsible people - models of human
civilization. As a result, it cannot deal effectively with members who fall far short
of the ideal. When everyone is a permanent employee for life, employment action
requires faculty support, and the faculty culture says that all concerns are pretexts
for violations of academic freedom, holding faculty to account for performance,
ethical behavior, and legal compliance is more than an underpaid, under-trained
amateur administrator can be expected to do.
7. Remember that training chairs is like lecturing to a parade. The job is never done.
8. Place an emphasis on the proactive work entailed in training and continuing
education because it will pay dividends in the long run. Time spent up front in
training will be better spent than hours and hours and the attendant expense of
litigation.
9. Chairs should be trained to immediately contact their supervisors when issues of
faculty job performance or faculty or student complaint arise.
10. Have buy in from the academic leaders and partner with them in faculty and dept.
head workshops.
11. Training and coaching resources
12. Accept the need for time in training for Chairs and Faculty members. Faculty and
Chairs are traditionally VERY opposed to required training, yet they demonstrate
routinely that they do not know the basics of many issues which can and do create
serious liability for the institution.
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13. Train early and often. Recognize that the fact that they are department chairs has
little to do with their substantive knowledge of the legal risks of the University.
14. Create a regular training program for academic administrators. Teach
administrators to recognize when they need assistance in handling an issue so that
they call the experts when necessary.
15. My practice is focused in the health sciences, primarily a school of medicine, so
my experience is based on primarily graduate/professional programs--a little
different from undergrad. Most department chairs are not well trained in
*PEOPLE-MANAGEMENT SKILLS*! They need to learn that it is important to
give frequent feedback to problematic performers (both faculty and students)
sometime *before* they reach the breaking point, relate 3 years of undocumented
and uncorrected egregious behavior, and then want the lawyer to fix it . . .
tomorrow! AND they need to know that they are not "being nice" to not address
problems, but instead are digging themselves into a legal hole. It would also
help if they were informed about resources available to help them figure out what
is the right thing to do is some of these situations. (Hint--ignoring a problem
rarely results in it going away;) (Second Hint--someone in the organization has
handled before and knows the pitfalls) (Third Hint--disseminating the
information to the chairs about who to ask for help would be A Good Thing
16. Orientation programs should contain more training on legal issues for department
chairs.
17. Training should also be given on the importance of documentation and consistent
application of University policies. Department chairs should be encouraged to
seek counsel early.
18. University administrators need to recognize and understand that almost all
decisions have legal implications. By not providing annual training or legal
updates to deans, chairs, etc. simply leaves the university vulnerable to a myriad
of legal liability and risks. The legal framework over higher education has become
so complex with layers from federal and state laws that they shouldn't expect
administrators to figure out the compliance issues on their own. Close
communication and partnership with university attorneys is essential to avoiding
legal and reputational risks.
19. I have been concerned about department chairs as a weak link to the extent that
they identify more with the faculty rather than as a member of the institution.
They do need training in their role as an administrator and to understand that their
words and actions can have legal impact and can sometimes bind the university.
This should be part of their training as a new department head and could come in
handy for some who have had the job for a while. They also need training on how
to do appropriate faculty evaluations so that they are fair and accurate and only
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take into account what is appropriately considered for an evaluation. Evaluations
shouldn't be sugar-coated in a new faculty member's early years and then only
become critical when the faculty member is up for promotion or tenure. Denial of
promotion or tenure should not come as a surprise to the faculty member. Some
department heads do not want to deal with issues at all (student problems, faculty
issues, etc.) and others keep the matters internal for too long rather than seeking
assistance from Deans or from Equal Opportunity or counsel. I have appreciated
the opportunities that I have had to do training that included the academic
leadership on issues of FERPA, safety, Title IX, discrimination issues, sexual
harassment and generally on working with the general counsel's office (attorneyclient privilege, who is the client, key regulations, contracting, etc.) All would
benefit from regularly incorporating these issues into professional-development
type training, much of which could be done on campus by campus personnel.
20. Address legal concerns and risk management efforts with the group, not
individually, so that chairs can share facts with each other and identify issues that
should be sent to legal.
21. Reach out to your lawyer(s) early on - when you see a problem starting to bloom
is far timelier than after you have received a subpoena. Do not assume that they
way we have been doing things is wise or sound or that it has kept up with
changes in the law.
22. Administrators must be willing to use their knowledge of campus departments to
identify those with the most dysfunctional management and/or those with the most
intractable problems. Areas for needed improvement should be clearly specified:
faculty failing to meet minimum requirements (often for years, even decades);
impaired faculty; research and conflict of interest issues; lack of collegiality, etc.
Chairs should then be appointed who are willing and able to confront what in
most instances are long-standing problems, and those chairs should receive the
necessary back up from central administration. Being a chair should not simply
be a reward for long tenure; management ability should be central. To the extent
that central administrators are ignorant of the troubled departments, offices with
potential knowledge (including counsel, academic personnel, & risk management)
should be surveyed to help in the identification of such departments so that
corrective action may be implemented.
Contrary to the prevailing ethos, these
steps, in my opinion, should be undertaken openly. Administration should be
willing to explain why these steps are needed, and what benefits will flow from
them. An estimate of the costs of mismanagement would be compelling.
23. Department Chairs should not be expected to handle legal concerns/risk on their
own, but should be trained to spot general legal risks and to consult with their
provost/deans about obtaining legal counsel at the earliest opportunity.
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24. Make sure that all new chairs and deans get at least 90 to 120 minutes of training
with university counsel to learn to issue spot.
25. When these types of legal issues are brought to the attention of administrators,
promptly contact Human Resources and/or Legal Affairs for guidance regarding
how to appropriately respond.
26. Give them good policies, procedures and bylaws that makes much of their
administrative responsibilities routine.
27. Provide consistent training and provide consistent resources to chairs.
28. Have Legal and Risk Management staff conduct regular, periodic meetings to
which chairs are invited, with a topic or two advertised for discussion; Have
Legal and Risk Management send out periodic updates/best practice advisories
that are a quick read and good resource Participate in annual leadership
workshops with chairs, present a topic from time to time
29. Training on reverse discrimination - It is unlawful. In my experience, some
departments have an open culture of attempting (often unsuccessfully) of trying to
hire minorities because of their protected status. They should be trained that you
can always distinguish between candidates without reliance on protected status.
In addition, I foresee a huge increase of age discrimination claims. Training is
necessary.
30. Stop trying to be "nice" by giving an under-performing faculty member a higher
than deserved performance evaluation. Frank, constructive criticism early and
often is the only way to change behavior. Lack of collegiality, poor teaching,
attitude problems, etc., will only worsen if left unaddressed. By documenting
these problems, you greatly reduce the risk of claims of discrimination when the
faculty member does not get tenure/promotion, etc. If you are uncomfortable
confronting a faculty member with such problems, you should step down as
department chair. List collegiality as one of your factors for tenure/promotion.
31. Make training of all faculty members, including academic administrators,
mandatory with respect to sexual harassment, FERPA, conflict of interest,
contracting, and the other areas identified in this survey. Hire department chairs
purposefully and do not rotate chair position.
32. The most important thing is not to make chairs experts in legal issues but to
enable them to spot issues and to instruct them to raise questions with the
University's experts (counsel or subject matter experts).
33. Fix the problems! Once a problem area is identified, develop a plan, with input
from multiple disciplines (Dean, department chair, lawyers, eeo (if applicable),
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safety (if applicable) etc) and stick with the plan to resolution, including
scheduling regular meetings to keep everyone on task.
34. Training is rarely the issue. Rather, it is the time and effort required to effectively
manage a complicated problem. Most department chairs want to be
collegial/loved and to get on with their important work and interests. They are not
interested in spending the time required to manage their colleagues or their
department.
35. Talk to their General Counsel, Diversity Office, Labor Relations/Human
Resources, or Dean immediately when a problem emerges - waiting to do so or
dealing with it "in house" is almost always a mistake.
36. Call the Office of the General Counsel for advice.
37. Have competent legal staff - and train chairs to seek out their assistant and
advisory opinions. Chairs do not need to be legal experts. They only need to
recognize when a situation requires a question to the legal department.
38. emphasize to them that they are the first line risk managers because they can spot
the issues and help to prevent problems emphasize that legal/risk
mgt/compliance offices are available to help manage issues foster an
atmosphere/attitude of risk management and compliance rather than an belief that
"it" is the job of legal/risk management/ compliance to deal with or coordinate on
issues
39. Training needs to be offered on a regular, scheduled basis in a setting (such as a
division meeting) at which those who need most to be there are actually present.
Avoid spending too much time in sessions at which attendance is voluntary,
which tend to be sessions spent “preaching to the choir.”
40. Department chairs need messages and buy in from the top down in order for them
to fully understand the importance of legal compliance and learning more about
how to address concerns that can result in legal conflict of findings of noncompliance.
41. To have brown bags re: hot topics to keep them continually engaged and current
on issues
42. In a large institution, the most important thing is for administrators to train faculty
so that they know where to refer complaints. We already have experienced
departments to deal with harassment, discrimination, grade appeals, etc. It is far
better for chairs to refer to these experienced departments than to attempt to
handle the situation themselves in many instances.
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43. It is important to get all the facts before making judgments or drawing
conclusions.
44. Bring the lawyer in early. A problem ignored inevitably gets worse (we all now
have Penn State as the poster child for this).
45. Know when to consult with others--understand the basic responsibilities of a chair
in dealing with such issues
46. Confer with the general counsel when in doubt or dealing with an issue for the
first time.
47. Culture of training, training, training.
48. One difficulty I had in completing the survey is the distinction that at my current
institution chairs are supposed to coordinate departmental decision-making but
since they are not supervisors and are members of the same bargaining unit they
have no authority unless a department or colleague gives it to them. As a result,
deans are overwhelmed as they are expected to deal with all of the issues and
concerns you have listed but indirectly with less information. This needs to
change. So, to squeeze this into your question negotiate agreements where faculty
chairs have specific sets of responsibilities and then train for them.
49. General counsel offices should be encouraged to meet with Department Chairs
periodically to raise the difficult issues and provide advice. It is also important
that chairs feel comfortable seeking legal guidance in dealing with difficult
situations.
50. 1. Clearly articulate spheres of responsibility (institutional jurisdictions) and
procedures for handling legal concerns. 2. Provide regular training on the
handling of legal concerns within the department chair's institutional jurisdiction
AND regular training on the processing of legal concerns which come to the
attention of the department chair but are outside the department chair's
institutional jurisdiction. 3. Maintain institutional data and periodically review
the effectiveness of current institutional jurisdictions and procedures for handling
legal concerns. Revise when warranted.
51. new faculty should ge given some initial information about discrimination/
collegiality/student risks, etc. They should also be aware of offices on campuses
that deal with these issues, including legal office, so they can direct
students/colleagues to these, or seek assistance as well. I think unions need to be
more proactive in offering similar legal info to faculty but in my experience
unions take a passive role in educating faculty in these typs of workplace issues.
In almost every case ignoring a developing conflict in a department does not make
it go away, addressing it early, and using some creative thinking about how to
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resolve it, is by far the better way to keep it from getting out of control. Delays
only add to frustration to those involved and situations may escalate beyond the
ability to address.
52. Utilize the institution's general counsel's office, or equivalent, in a proactive,
collaborative, and consultative manner.
53. INCLUDE UNIVERSITY COUNSEL IN DEPARTMENT TRAINING;
DEVELOP PROGRAMS FOR TRAINING CHAIRS ABOUT
ADMINISTRATIVE AND LEGAL ISSUES.
54. More educational efforts on specific topics, compilation of a 'legal' manual/presentation on specific issues that chairs could reference when needed.
55. make sure chairs know where to go for information/help. By knowing resources,
awareness is raised.
56. the "T" word [training]: education, outreach, updates -- call it what you will,
providing this information to chairs and other administrators is highly important.
Not only is it legally required, but it also is among the best risk preventative steps.
57. I am not very hopeful in this area. Academic administrators are not recognized,
promoted or rewarded for effective management, I think that over time, that slope
has become steeper. For the most part, they correctly see their role as recruiting
and maintaining research-effective faculty, facilitating faculty research and
scholarship productivity (where funds are available, especially peer-reviewed and
funded research and scholarship), and to a lesser but significant degree, managing
the delivery of curricula and the teaching of students. While responsible chairs
are quite good in certain administrative areas (tenure evaluation), as a rule, the
further afield from their core areas, the less aptitude, or interest, (and therefore the
less competence) they demonstrate.
58. This survey assumes that the legal office provides direct support to the chairs and,
generally speaking, we do not. We work with the deans and Provost.
59. Mandatory in-house training every 3-5 years On-line resources linked to pages
that faculty members access regularly (e.g., posting grades, IRB applications, etc.)
60. Involve legal counsel and other resource offices early. Ask questions before
acting.
61. Have regular training that is interactive and includes dealing withe hypothetical
problems. Send chairs regular messages with best practice tips and legal updates.

188
62. New department chairs, in particular, need a short term, intense training
opportunity before assuming their duties. Many new chairs are well qualified
academically but most have little knowledge about management and
administration, especially the legal(ad risk management) issues that can spell
disaster for the institution. Existing department chairs should receive periodic
training, especially on important legal and risk management developments
affecting their responsibilities. Most importantly, department chairs should have
a reliable legal and risk management resource to turn to immediately for guidance
when in doubt about the legal (and right and proper) thing to do!
63. Different areas within a university have different problems and risk areas. For
example, the School of Medicine or the University's physician practice may
experience much higher levels of risk relating to faculty performance because of
potential patient care issues. Training in areas should be customized to fit
problems for particular areas.
64. HIRE MORE ATTORNEYS SO THE OGC OFFICES ARE ADEQUATELY
STAFFED TO ADDRESS THE LEGAL CONCERNS OF THE UNIVERSITY
65. The sense I have is that dept. chairs do not consider training to be a priority and
would rather only deal with problems when they occur (after the fact) as opposed
to trying to prevent them from occurring (before the fact). Because faculty do not
treat these issues as priorities, they do not feel compelled to attend training and
they are not required to attend. It is possible that creating on line modules for
training might be more effective and might get more buy in than traditional face to
face training methods. My long winded recommendation would be for Deans and
Provosts to lead by example and to tell faculty they are expected to participate.
66. Training for Chairs and train the Chairs to train and/or coach the faculty. Hold
Chairs and Faculty accountable for standards of conduct and ethics by requiring
annual execution/signature/acknowledgment of college standards, rules,
procedures, etc.
67. create and offer, each year, an orientation session for new and returning chairs;
sessions should be at least 3-4 hours in duration; should be created and taught by
in-house counsel
68. Have yearly department chair training workshops on the provost's calendar. Make
sure they are aware of established procedures for dealing with harassment and
discrimination claims and that they actually use the procedures.
69. Provide ""essential training"" to the extent that Chairs have the requisite
knowledge to spot and be aware of potential issues, so that even though they are
not expected to be the experts, they still have the general knowledge to identify
where potential problems exist so that they can consult and obtain the necessary
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support and legal institutional resources. Sometimes it is the lack of basic
knowledge that result in Chairs not reaching out for the resources that already
exist in the institution. Spotting issues, seeking resources, and consulting
proactively, rather than after the fact of passing events, can greatly produce a
better course of action, positively affect outcomes, and reduce liability.
70. Participate fully, not grudgingly, in professional development opportunities in
legal and liability topics. Ask questions before the horse is out of the barn.
71. 1) regular training sessions with the GC's office 2) regular training sessions with
the EEO office 3) good policies
72. Periodic training sessions and legal updates with staff counsel or outside counsel.
a) Better and more sophisticated reliance on web sites as preventive legal
tools.
2. Creation of full-time positions focused on compliance.
73. More training across the board.
74. At our institution, the Chairs are overworked or have far too many people
reporting to them. Providing an additional resource to help certain Chairs in large
schools would go a long way to keeping them organized and able to proactively
address issues as they arise.
75. Consult with counsel when you have questions.
76. STRUCTURED TRAINING
77. Administrators should understand they represent the institution, not the faculty. It
is their job to see that the faculty follow the policies of the institution.
78. Make a concerted effort to be available to and approachable by all faculty.
Unwieldy hierarchical structures can have the result of leaving important
decisions with the faculty member who is dealing with the issue but may have
little or no experience with the issue being addressed. Consistent leadership with
clear and consistent communication of goals is critical. It is helpful if department
chairs are willing to reach out quickly to the general counsel's office on behalf of
faculty who have questions. Passage of time often causes minor issues to become
magnified.
79. Require annual training on essential issues including sex and other harassment
and discrimination, research misconduct, and compliance with state and federal
regulations; circulate policies and procedures annually
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80. Pick up the Administrator's Legal Guide and set up regular trainings and meetings
w/ your legal representatives to ensure consistent information exchange and
professional development.
81. More training
82. To the extent there are specialized offices to deal with any of these issues (i.e., an
office of research compliance, for example), chairs need to be trained to simply
recognize the potential issue and then timely turn the matter over to the
appropriate office(s).
83. Department Chairs often do not realize what resources are available to them or
how to access them. Also there may be a tendency in new chairs to think asking
for help is a sign of weakness in leadership and more experienced Chairs may be
over-confident in their own skills at managing risk--sometimes to the point of not
even identifying that risk exists in a situation. Also, I know this survey concerns
department chairs and how they identify and manage risk regarding faculty and
student issues, but there are many more issues arising for large institutions from
non-faculty staff than from either student or faculty. There are resources to help
department chairs manage these as well, and perhaps they are readier to access
campus level resources in connection with non-faculty employee issues,
perceiving these to not be their “special” responsibility in the same way they may
feel faculty or student concerns and issues are their charge.
84. Communication to Department Chairs from the highest level of leadership in an
institution (provost and deans, for example) about the types of risk they may face,
and making clear what resources exist to help manage risk and encouraging an
environment where seeking help is viewed as a positive leadership trait would all
go toward fostering an approach to risk management that values earlier
identification of situations that might benefit from active management and sets the
stage for activation of resources that can keep risk from turning into actual
liability.
85. All department chairs should have training -- I would recommend that specific
issues of high degree of concern/frequency/risk be addressed in short training
sessions (10 - 15 minutes) during chair meetings, with more in-depth/longer
training as needed. At the institution where I work, chairs are not discouraged
from calling counsel directly, which helps us to establish relationships with the
chairs that are very beneficial. In general, I think chairs get far too little training
on how to manage people and on the legal issues that arise in the academic units.
86. If you are not a lawyer, you should not be given legal advice with legal
conclusions. Call the counsel's office.
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87. Give them the phone number to the general counsel's office on the first day of
their job.
88. Stress a risk-conscious culture.
89. Extensive timely training on how to respond to and report critical issues
90. I work with Deans and the Provost Office more than Chairs, and I continually try
to get the message to Chairs through these academic channels
91. More consistency in message and training. Educating administrators that some of
these issues are not just matters of internal policy but law.
92. schedule regular “brown bag” meetings among chairs, legal counsel and deans.
93. Encourage professional development and training in the areas of risk
management, institutional liability and compliance; sexual harassment in
particular.
94. Try and maintain the big picture, listen, and think in terms of fundamental
fairness, where process is involved. Seek legal input earlier, rather than later.
a) give them incentives to surface issues early b) if in a state where personal
liability is not a factor for discrimination or most other sorts of claims, train them
in that so they are less afraid to act as a manager c) annual harassment/
discrimination law training. I have seen more harm done by well intentioned
faculty with misconceptions about what the law requires than by actual harassers.
d) supervisory training on college policies/bylaws/procedures related to
employment issues for new chairs.
95. Mandatory “chair school” for new chairs, to explain the need for compliance in
matters of importance. Seek information from chairs about issues they want to
become more familiar with
96. To appreciate the warning signs of potential claims. Learn to pick up the phone
early as soon there are warning signs of trouble or potential claims. To ask for
guidance before embarking upon a course of action that has potential negative
consequences for the institution or which binds the institution. To seek counsel
before initiating contractual processes to be educated about “broad-brush”
concerns, such as data protection in the context of an arrangements for sharing
personal information.
97. More frequent and varied training opportunities -- we have instituted a bi-monthly
chair breakfast where one topic is discussed each time. I think web resources also
are helpful to answer questions that may arise when they arise.

192
98.

Teach administrators how to manage people, train on the critical issues and in
particular on spotting and knowing when and how to report critical issues.

99.

When you think you have a legal issue on your hands, contact your institution's
attorney. Let them use their expertise to work through the issue with you. Don't
guess.

100. My experience is that Deans and Chairs are desperate for training/education in
these issues and welcome opportunities to learn; you don't even need to go
through the exercise of explaining how this will help THEM (they know it will).
Failure to intervene effectively in performance or conduct issues is a particularly
difficult and pervasive problem within our client institutions because it injects
"toxicity," so to speak, into a process that sometimes plays out over seven years
(in a tenure situation) or even longer (when a tenured faculty member fails to
perform or engage in appropriate conduct).
The other crying need within our
institutions is for updated and workable policies, including Faculty Handbooks
and Academic Integrity policies. Training isn't that helpful if you are simply
teaching chairs and deans that their internal policies are impossible to apply!
This problem is not, I'm guessing, as pervasive within public universities as
within private institutions. But I advocate for updating policies and then having
a significant dialogue, training initiative for those who will be using the policies
in the field.
101. Provide annual overview and updates of higher education law.
102. Train train train
103. Throughout this questionnaire, I have interpreted the term 'chair' to be dean, as
that is the lowest level of administration here. Chairs are unionized faculty
members with an additional stipend, and tend not to be as responsive as one
might like to University concerns. I don't know what to do about that attitude,
which is deep seated and entrenched.
104. To lead by example and show respect (rather than the sometimes disappointing
“disdain”) for policies, law, regulations and the guiding role that the Office of
General Counsel can have, if permitted. It is so much easier for an Office of
Univ General Counsel to provide direct (yet diplomatically delivered) legal
advice knowing that its receipt will be respected, even if not agreed with or
heeded. At least that way, General Counsel knows that its client is making an
informed decision. To bring faculty and academic administrators down to the
level of “mere administrative staff” by making the types of trainings referenced
in the questionnaire “mandatory” and not just saying it's mandatory, actually
following through with some kind of “consequence” for those not moving it up
on their priority list to make it to the trainings, which should be offered day,
night and maybe even at a weekend time slot for the various classifications of
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faculty, to facilitate everyone being able to attend without having to miss time
when they would otherwise be teaching, traveling etc.
105. Provide sufficient resources to the counsel's office to hire a sufficient number of
attorneys so that they can respond to request from dept chairs in a timely
manner. View the counsel's office as a collaborative resource rather than a road
block. Do not have strict reporting lines or limit who can contact the counsel's
office. Provide sufficient, timely, and repeated training to department chairs so
that they will recognize issues that require additional assistance.
106. Provide better training and on-going education of chairs; if faculty is unionized
keep chairs out of unit and provide frequent training on the CBA and any
changes to it.
107. While not directly responsive to this particular question, I wanted to make clear
that my responses to the previous questions are based on advice I've been called
upon to provide to campus administrators above the department chair level -- at
my very large, multi-campus institution, we in-house counsel very rarely interact
directly with department chairs. Rather, we normally interact with
administrators at the V.P. or Associate V.P. level. If and when a department
chair has a problem/issue, he or she is expected to go first to the dean, and the
dean may then go to the V.P. or A.V.P. for assistance. If the V.P. or A.V.P.
determines that he/she needs legal input, one of us in-house counsel will be
contacted.
108. ensure institution has appropriate policies; 2. ensure policies are followed; 3.
understand policies and processes; 4. provide appropriate support for lower
level administrators who do not deal with these issues on a regular basis; 5.
ensure all admin staff know and understand that once an issue has been raised,
policies and procedures must be followed, regardless of past practice or lack of
action on similar/prior incidents; 6. provide an environment which supports the
process, including building in at least "check-ins" with counsel
109. Many department chairs come into their jobs without any personnel
management skills or training. Before they begin, they need a seminar in
management and basic legal issues they are likely to encounter.
110. There should be regular rotation of Chairs; too often senior faculty are
permitted to serve as Chair for an endless number of years; Provosts and Deans
should be able veto the reappointment of a faculty member as Chair after one
term. Chairs should be required to complete training on key issues and stipends
and course releases should not be given for Chair duties unless and until training
is completed. Chairs should be evaluated by the Dean annually by the
department faculty and by the Dean on their leadership and management skills.
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111. Just make sure you have a good lawyer like C. Hustoles and have her phone
number on your cell phone!
112. Regular training to increase awareness of legal issues so faculty and staff know
when it's important to get legal input.
113. Chairs/chairs councils should be more open to allowing guidance and
information about important changes to law, federal and state requirements
related to grants and contracts, updates to FERPA, etc. Every year I am asked to
"talk to chairs council" about several different issues. I have yet to be able to
get on the agenda. I always am willing to discuss legal concerns or issues with
chairs or other administrators. Sometimes the biggest impediment is getting a
faculty member/chair to realize that the lawyer can offer good advice, or even
that they may have a problem that should be addressed legally. I would
recommend that the president make clear that the general counsel's office is the
place to go when a question arises, before trying to handle alone.
114. Encourage chairs to go up the chain if they have questions - to Dean or Provost,
who is more likely to be willing to discuss issues with the attorney.
115. Training, easy access to legal resources
116. Mandate initial training with periodic additional training opportunities
117. Annual live training for all chairs/administrators Training quarterly for new
administrators Put more attorneys in roles involving human resources, faculty
affairs, provost office, risk management - they serve a key triage position that
can help with problems before they escalate
118. Understand that training is not always fun, but it must be an institutional
priority. You either spend time with the attorneys before-hand, avoiding
problems, or you spend time with them after the problem has arisen.
119. Developing a culture where compliance is seen as an asset is critical; to see
compliance and legal office as friendly and supportive not just the place of "no"
120. When in doubt ask. When there is a problem, don't attempt to silo or isolate it
but expose it and deal with it, instead.
121. Mandatory supervisory training for new chairs.
Use role playing and hypotheticals.

Periodic updates to training.

122. Offer management and leadership training programs for chairs, deans and other
administrators, most of whom have come up from faculty ranks, and have no
management experience.
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123. A training course BEFORE become administrators. The message would be "to
be a good administrator means if you do a good job everybody leaves mad at
you". There are difficult decisions to be made in the allocation of resources,
teaching loads, etc, and if you worry about who likes you, you cannot be
effective. You can be cordial, and kind, but must make decisions and do your
best to explain why they are for the good of the institution. Also, our office
tries to give them a couple of options some of which we know they won't
choose, leaving the one we want them to choose as 'their' choice.
124. Everything we do has legal concerns, and everything we do is geared to
preventive law to minimize risk.
125. At least 2-day orientation on Chair responsibilities and rights.
126. Bring the general counsel's office in earlier rather than later when addressing a
problem or potential problem.
127. Appreciate that your academic competency does not automatically make you a
good manager of people. While you are an academic, you are also a manager,
and in the role of department chair, you can create liability for the instution. As
such, educate yourself and attend university offered or outside courses in "how
to be an effective" manager.
128. Hire and provide support for enough attorneys. Support the area of higher
education law by developing and hosting a year clerkship for postgrad law
students. Develop a relationship with your attorney. Feel comfortable asking
difficult questions.
129. Invest in training/orientation for new chairs, especially chairs with no previous
administrative/management experience
130. Find time for training (1) Know the people you work with, the people who work
for you, the institution, and the general perspective of the governing board. (2)
Read, read, read -- re: situations on your campus, nearby campuses, and
nationwide. (3) Do not hesitate to call others for help, advice, or in some cases
to take-over a situation (if/as appropriate). Others on your campus have the
expertise and responsibility to (help) handle various situations.
131. More on line training or informational resources; visits to department meetings
by counsel to discuss particular issues; higher visibility of counsel's office.
132. Set up general training sessions with some information in each area. Stress they
should call the legal affairs with any and all issues as soon as they arise.
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133. Mandate training for issues regarding institutional compliance (e.g., FERPA,
ADAAA, etc.)
134. Chairs should not expect or be expected to be experts on legal issues. They
should receive training so that they can spot legal issues and bring matters to the
attention of the appropriate administrators or counsel. Define roles. In some
institutions chairs are bargaining unit employees, not supervisors.
135. Help them to understand their role in the institution as administrators and
speaking/acting on behalf of the institution (they aren't just faculty members any
more).
136. There can never be enough training but having regular training sessions with
required attendance that is documented is helpful.
137. I've always felt that deans and department chairs should have some manner of
practical management training and training in best practices. Higher ed is
becoming increasingly regulated and a good working knowledge of the critical
issues that can lead to liability is quite beneficial in deans and department
chairs. Sometimes just knowing who to call can make all the difference.
138. Impress upon them the importance of training/education or where to seek
assistance.
139. Try to address the various compliance/regulatory areas one (or two) at a time. If
one looks at the whole compliance/regulatory pie at once, the tendency is to
throw up ones hands and decide it is impossible!
140. Help department chairs get faculty on board with doing on-line training on
sexual harassment, discrimination, institutional policies regarding FERPA,
grade appeals, etc.
141. Include counsel in regular orientation meetings for new department chairs;
establish one point of contact in the legal office for chairs to call, irrespective of
issue, and that counsel can refer to others as appropriate (implied in this is a
policy that permits chairs to contact legal counsel directly rather than seeking
permission from a dean or higher administrator).
142. I think training is key. Understanding the issues in advance can do a lot to
prevent time consuming and costly problems down the road. I would also
suggest that they call the General Counsel very early in any potential problem so
we can assist from the start.
143. When provosts and deans are meeting with department heads on these issues, I
find it useful for them to bring me in to the conversation early, to demonstrate
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that the administrator takes the issue seriously, will follow legal guidance, and is
not afraid to engage others in discussion on the issue. That makes department
heads more willing to approach me directly when questions arise, which I
believe is good for the institution. So long as I am careful not to overstep my
role in the discussion, I think all agree it is beneficial.
144. Handbook of common legal questions and answers Regular workshops on
specific legal issues
145. Participate in more NACUA-sponsored webinars
146. Have an orientation process and annual update session for chairs on these issues.
147. Deans and Chairs especially those who have been there for a very long term are
often close to the faculty in their departments or units and find it hard to accept
that people they know, value and trust might have engaged in bad behavior.
Helping them to see their roles as managers and agents of the college is very
important. They may need help in overcoming their biases based on gender, race
etc.
148. Be willing to say to a complainant: Let me review this and I will get back to
you.... 2. And then call counsel - even if it's just for a reality check. 3.
Understand and appreciate that “the law” is or can feel counterintuitive. 4.
Understand that higher education has really really changed and what was okay
20, 10 or sometimes even 5 years ago is no longer defensible.
149. Training, training, training.
150. Chairs often see themselves as faculty first and administrators second. Provosts
and Deans should encourage Chairs to put institutional interests over
departmental interests.
Question 19. What recommendations would you offer to other higher education
attorneys that may assist them in helping department chairs deal more effectively
with legal concerns and risk management efforts?
1. Patience.
2. Continue to offer to participate in chair training. Make the effort to
communication to chairs in various settings that you are there as a support for
them, and that there is a great advantage of coming to you as legal counsel for
legal advice, as attorneys are trained to take into account multiple perspectives
and to evaluate aspects that they may not have considered before taking actions.
The “ounce of prevention” being more valuable than "the pound of the cure"
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absolutely applies in the practice of preventive law, including working with
chairs. Take advantage of opportunities at institution events which give you the
opportunity to meet and get to know chairs (and other administrators) in an
informal, relaxed setting, and remind them again that you are there to assist them-especially with those final decisions and actions. Then they will remember you
better and be more likely to contact you when a problem arises.
3. Recognize that the department head has the hardest job at the institution.
Department heads normally come from the faculty of the department, and go back
to the faculty when their service is over. This can make them suspect in the eyes
of the faculty and of the administration. They are called on to make incredibly
difficult decisions about their colleagues, advocate for their departments, live
within their budgets, mentor young faculty members, discipline those who violate
policy, show compassion for students, parents and faculty members while
fulfilling the university's expectations, and manage the collective work of the unit.
All this is expected while they keep up their scholarly activity and usually
continue with teaching classes.
4. See above. Support risk allocation, training, and cultural change.
5. Try to make time for the proactive work of training and continuing education. As
attorneys struggle with doing much more with much less this proactive work will
continue to slide and/or fall to the side as you deal with the urgent and pressing
matters of the day.
6. Empower Deans or other supervisors to address these issues and not rely on chairs
alone.
7. Create interactive, fun workshops that they might enjoy attending; build
partnerships
8. Regular interaction, frequent communication and keeping them apprised of what
you are working on for their benefit.
9. Never miss an teachable moment, break training into discrete units and focus on
issue identification. Also find a way to be available to respond to their
questions/issues. Most want to do the right thing but many wait too long to ask
becasue of either limitations on access or understanding of the magnitude of the
problem.
10. Build trust by helping chairs promptly and effectively. Don't go overboard on the
legal concepts. Focus on issue spotting or risk identification rather than too much
on legal cases and statutes.

199
11. Assume your chairs are competent, but don't assume they understand their legal
obligations or best managment practices. Acknowledge their wish to be “good
people” and “kind”, but be able to explain why that ultimately doesn't minimize
risk to the institution. MAKE SURE YOU KNOW WHO ELSE IN YOUR
ORGANIZATION SHOULD BE INVOLVED in any given type of case (e.g.
Office of Research [research misconduct], Office of Disability Resources [ADA],
investigative personnel in HR, etc.). Acknowledge their feelings--if they don't
feel like you listen to them, they WILL NOT listen to you!
12. It is important that the attorney spend time with department chairs and become a
familiar and trusted face. It is equally important to let the chairs know that your
door is always open and that no question is too small or stupid.
13. online training, face to face training, newsletters, email updates and open lines of
communication with the university attorneys is essential to deal more effectively
with legal and risk management concerns.
14. See above answer, which also addresses training opportunities by counsel. In
addition, take advantage of “teachable moment” opportunities one-on-one (not in
a way to embarrass the department chair). Again, the key for me is to emphasize
their role as an administrator and that there are legal consequences that attach to
their words and actions.
15. Clearly identify the legal issues vs. the business issues and educate them on whose
responsibility each is. Stress that we give advice on which they can base their
decision as to how much risk the institution will take on.
16. See #19 above. See NACUA outline on ABC's of department training: Tom
Fenner outline.
17. Regularly conduct training sessions for Department chairs and other
administrators on issues such as sexual harassment, discrimination and FERPA.
Not only will you be providing the chairs with pertinent legal information, you
will be establishing a more personal relationship with the chairs. In the event
legal issues surface, chairs should feel more comfortable in contacting your office
for legal advice.
18. Ensure there is a strong relationship with the Office of the Provost so that early
notice on possible issues is available to the university attorney. Place efforts on
bylaw reviews, policy and procedure development to create systems that are
legally compliant and appropriate to the institution's culture.
19. Encourage early consultation before a decision is made on a given issue.
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20. Use training materials available from NACUA, NACUBO, United Educators,
where ever you can get them, and reshape them for your institution and state,
attributing credit to the entities and individuals from which the materials were
obtained
21. train search committees in antidiscrimination, especially for high level positions,
such as deanships.
22. Remember that they are just glorified faculty members.
23. Get department chairs to ask for help.
24. Proactive training on flashpoint areas for your campus may have a profoundly
positive impact - ADA, sexual harassment, collegiality issues, etc.
25. Call the Office of the General Counsel for advice.
26. Do not assume that chairs have a base working knowledge of any subject. That is
not meant to insult the chairs. Rather, it simply means that one cannot assume
prior experience or knowledge in a particular subject.
27. continue to beat the drum of enterprise risk management
28. Work constantly to be and appear to be as accessible as possible, both to division
chairs and to individual faculty. Treat their questions respectfully, clearly, kindly
and firmly. Follow up.
29. Be patient with academics.
30. Make yourself visible and available to the chairs--ensure that they know where to
turn if they have questions about how to implement policies or procedures.
31. Be accessible at all times and help solve problems rather than on just the law.
32. Culture of training, training, training.
33. Take advantage of the institutions formal convocation or internal training events
but reach out at the times information is needed. Deliver content over coffee.
Create web resource checklists and identify multiple campus resources they can
look up from home at midnight.
34. Lawyers should make themselves available and be know around their campuses
for providing practical ad timely advice so department chairs will call upon them
for advice. Providing training sessions is helpful in accomplishing this goal.

201
35. Based on Answer 18: 1. Develop training materials to assist Department Chairs
in the transition from faculty to administrative responsibilities. 2. Maintain a
log of issues or concerns raised by Department Chairs and use that log to inform:
(a) development of training materials; (b) review of institutional procedures; (c)
development of on-line reference materials and Q&As.
36. Chairs are academics, many are only reluctantly managers and have little or no
experience with discrimination or other claims by staff, faculty or students. They
may be unaware of the resources for assistance within the institution, legal offices
have to make efforts to connect with deans and chairs regularly so that the chairs
see the legal office as a resource for resolution.
37. Make concerted efforts to establish working relationships with chairs so that a
level of communication and comfort exists. Such a relationship will greatly
increase the chances that the general counsel's office is made aware of potential
legal risks and issues.
38. BE AVAILABLE TO THEM.
39. Developing relationships wiith the Chairs so that they feel empowered to call
earlier in a developing situation.
40. Be clear. Explain risks. Make sure the chain of decision making is understood.
41. Try to understand, as completely as one can, the rather unique role played by a
department chair. First of all, they are faculty members, who, as a species of
“employee”, are very unique to begin with. Then, they are thrust into the role of
'supervisor', at least for some purposes, and typically they have had little or no
supervisory experience. Wherever possible -- without having a legal position
collapse or become much more complicated or difficult -- try to influence
administrators to arrive at the conclusions you think are most appropriate, rather
than announcing those conclusions and hoping to persuade one's colleagues such
conclusions are correct.
42. Don't reinvent the wheel. It's probably been faced/compromised/ ligitated/
negotiated before. Talk to your friends and colleagues
43. Regular conference attendance where these topics are discuss Staying current on
literature and case development
44. Develop working relationships before a crisis hits, as the client will be more likely
to contact you in the crisis (or, hopefully, before the crisis hits!)
45. Become an understanding support service that helps the chairs do the proper thing.
Avoid becoming an adversary unless legally necessary. Become a proponent of
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training opportunities for chairs. Develop an understanding of the practical
problems chairs face in day to day operations and look for ways to help them.
Learn the art of finding ways for them to accomplish their objectives within the
confines of the law and avoid the tendency to “just say 'no'.
46. COMMUNICATE, COMMUNICATE, COMMUNICATE
47. Invite yourself to meetings of Chairs, faculty, campuses, etc and make yourself
known as a 'resource' to contact if potential questions or issues arise. The “OGC”
dog and pony show to campuses and college groups provides the individuals on
the front lines with resources if there is a question or issues. We also host CLE
and/or webinars on topics of interest for administration and faculty and we invite
different groups from the college community depending on the subject matter. We
have tried to become known as a 'resource' to contact BEFORE a situation turns
into a crisis.
48. have expectations of exposure for counsel and have general counsel consciouly
consider in assignment of cases
49. Make sure that all necessary policies are in place and that they reflect the reality of
what is actually happening. Make yourself accessible to department chairs and
make sure that they report to deans anything that is problematic.
50. To effectuate the above, create outreach and communication opportunities to
educate Chairs on the potential issues and the resources that institutional attorneys
can provide services for in their respective units. Educate on the available
resources before the problems and issues occur. All too often, resources are
discovered, after a serious issue has occurred. Perhaps have some
information/social meetings, meet and greet, with various NACUA staff attorneys
to describe their function of support.
51. Provide or obtain meaningful professional development opportunities in legal and
liability topics to administrators. Do not lecture your administrative colleagues in
a condescending or boring manner. Be sure the time spent is meaningful and as
convenient for the administrators as possible.
52. same
53. Constant interaction with university staff to more fully understand the policies,
procedures and issues that are involved, even when there is no surrent engagement
on a particular matter.
54. Norris from colleagues. Set up groups to develop training modules for use by
NACUS members.
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55. Meet with the Chairs individually to remove the stigma that the legal department
is inaccessible. Once they put a friendly face to the name and position, they will
be more likely to filter questions to the legal department in a timely manner. a.
Offer assistance and solutions rather than lectures and worries. Find out how they
do business and see if there are ways to make them more effective risk managers.
56. VOLUNTEER TO CONDUCT STRUCTURED TRAINING
57. Respond immediately to questions raised. The department chairs are in the
trenches and often don't have the luxury of time. If they are calling you, assume
the issue is important and respond quickly.
58. Keep policies and procedures up-to-date and provide regular legal bulletins and
advisories on changes in applicable laws; have a staff attorney on the policy
review committee or have all policies be reviewed by legal counsel before
enactment
59. Reach out to the chairs in an informal setting to let them know how your office
can assist them in managing the legal aspects of their position before problems
develop.
60. It would be great to see a more concerted training effort for new department chairs
and to provide updated training periodically to existing chairs, ideally provided by
the attorneys to whom they would look for legal and practical advice when
challenges arise. This model works well on my campus, for example, for the
healthcare providers in our student health centers and student counseling centers-by keeping healthcare providers abreast of the latest developments in the law
regarding professional liability and regulatory compliance, we seem to have seen a
reduction in claims. In addition, it establishes a “personal” relationship for the
leadership and the providers in the unit with the attorney in our office who
provides service to the unit, such that they seem readier to reach out to the
attorney when concerns arise and seek guidance in challenging situations. This
often allows an opportunity for the attorney to help the unit “steer” the situation in
a way that prevents or minimizes the risk of litigation, etc. In particularly thorny
situations, early involvement of the in-house attorney responsible for managing
litigation can also help the institution make a situation “defensible” even if it turns
out that active management does not keep the matter from litigation. At the end
of the day, institutions of higher education cannot avoid all risk, since what
universities and colleges do is inherently complex and challenging, but with
strategic thinking and strong, calm executive functioning (something well-trained,
experienced lawyers have in abundance and can teach to unit heads and can
provide to unit heads through advice and counsel in times of crisis), institutions
can often prevent risk from maturing into claims or litigation. And, if handled in
this manner, on those occasions when, despite best efforts, the risk ripens into
litigation or other adverse action, there is often a defensible “record” for the
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institution to rely upon, minimizing the likelihood of an adverse outcome occuring
or an unfavorable settlement having to be made on behalf of the institution.
61. Conduct an annual, day-long workshop on these issues.
62. Participate in new chair training so that the chairs will know who you are and how
to reach you (if that is permitted at your institution). Offer through the deans to
come and meet with chairs at regular meetings on issues that arise most frequently
or are most perplexing to chairs. The deans can help to identify those issues.
Provide links to helpful information to the chairs, with caveat that chairs should
consult with either their dean or counsel on issues that are complex. Ensure that
chairs have an awareness of what issues may arise and where to go for help.
Particularly, ensure that chairs are aware of those issues that require either internal
or external reporting of incidents either under institutional policy or law.
63. Get a Ph.D. or LLM. It adds a level that academics seem to relate better to.
64. Chairs are not lawyers and have advanced degrees in areas far from law - do not
assume you can give them the legal test for something or a legal term and expect
them to know what that is and how to use it.
65. Don't assume your deans know what your department chairs know
66. There's ambiguity in the expected scope of a Chair's duties -- the institution and
administration expect them to play a management function, but most Chairs limit
their attention to academic issues rather than “mundane” ones like hiring/firing,
budgeting, legal compliance.
67. Outreach. I get more questions from places I personally visit, which (hopefully)
will decrease problems at the outset.
68. preventive practices work!
69. Work on comprehensive procedures for grievances, grade appeals and
discrimination complaints, and follow procedures precisely. A process may not be
perfect but it in litigation it is appreciated that the student or faculty member was
afforded the appropriate protections, rights and process available.
70. Maintain an open door policy in your office. Any contact with chairs should be
welcomed. Meet with the chairs on a regular basis to discuss current issues, and to
address concerns of the chairs.
71. Involve yourself in the “life” of the institution so that you are visible (e.g., attend
faculty research presentation) and viewed as approachable. Attend department
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chair meetings to explain what you do.
to-time.

Do seminars and issue alerts from time-

72. Out reach. Make sure they know who you are and that you are very accessible.
73. Try to see the world from the client's perspective, they need to know first how to
spot issues and then where to go to resolve them, they should know that help
exists.
74. Spend as much time as you can building rapport with your chairs so they will
come to you when something arises. Listen to your department chairs. They are
smart people and they are “on the ground” on your campus. They can address
many problems before they get out of hand. If your chair can absorb some risk
management training from you, they can be one of your biggest assets.
75. Listen; force the clients to engage in “due diligence” (give you the context and the
documentation, including e-mails) before offering advice or formulating a
strategy. Our clients are very smart but are often hampered by assumptions about
what went before or about limitations imposed by the law or internal policies.
Much fo the time, these turn out to be inaccurate. Plus, forcing the clients to
engage in their own “due diligence” before they formulate a strategy in response
serves as its own kind of training and helps educate chairs and other
administrators about how to approach dispute resolution.
76. Develop positive working relationships that allow chairs to feel comfortable
seeking advice.
77. To give “how-to-do” type advice, in addition to “what-to-do” advice. Sometimes
its the finessing of the what to do that is the hardest part of the job.
78. For general counsels, get sufficient resources allocated so that an adequate number
of attorneys can be hired with the particular skills that are needed. Do not be shy
about sharing your opinion with department chairs regarding the wisdom and
advisability of the actions they are contemplating, rather than just the legal
ramifications. Do not become a “yes man”. Provide interesting, timely, and
frequent training to department chairs so that they can recognize the problematic
aspects of certain situations before it becomes a crisis. Cultivate relationships
with department chairs so that they will want to approach you, rather than avoid
you.
79. Recognize that faculty have a very different mindset than the rest of the
institution; do not expect them to think like you, to see the risks you do, or to
appreciate your help. Make department chairs your friends and treat them as
colleagues, but be aware that your client is always, first and foremost, the
institution.
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80. Always explain to clients WHY you are giving certain advice and the potential
risks if the advice is not followed. You achieve better compliance that way.
81. At my school, we advise faculty in leadership/management positions that, if they
do not complete required training on key issues like sexual harassment, we will
not indemnify them under our Corporation By Laws if they ignore a complaint of
harassment and do not follow policies and procedures.
82. Communication and opportunities for attorneys to talk with staff about what's
going on around the institution so attorneys can identify issues, rather than
counting on staff to bring issues to attorneys' attention.
83. Enlist the support of the president to make clear to chairs the importance of
certain issues. Unfortunately, if a faculty member feels that they could be legally
liable, this gets their attention. So some issues come to the forefront quicker than
others. Sending information from the GC's office is useful to some extent,
although it needs to be short and to the point. Hopefully those chairs interested in
whatever the topic is will ask for follow up explanation.
84. stress importance of addressing issues early on rather than letting them fester and
grow.
85. Help Provost's office develop effective training and education opportunities
86. use outside speakers for training. Or use attorneys who work in key positions in
the institution
87. Find a faculty liaison who “speaks” faculty and lawyer and have them help build a
bridge. Faculty implicitly trust each other and not the legal office--find someone
that trusts your office (and has credibility in the faculty circles) and make them
your advocate.
88. Don't shoot the messenger. Don't make people regret reaching out to you. Focus
on solutions more than fault.
89. Provide training to your administrators!
90. Make sure you have the confidence of the President and senior administrators.
You need to understand what they want for the institution and where they will
back up your instructions. If you do that, then when you have a difficult dean or
department head, you can always say “it looks like we disagree, lets go talk to
______ (their supervisor) and see what he/she thinks”. You should have discussed
this with the supervisor BEFORE you recommend to the difficult one so you
already know the answer is what you have recommended. A few of those should
result in better results in the future.
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91. Raising awareness with Provost and Deans.
92. Get out of your office and get to know the deans, department chairs, etc. Invite
yourself to their department/staff meetings, tell them about what your office does
and how you can help them do their jobs more effectively.
93. Educate them on the legal relationship between them and the University,
including the basics of tort and contract law, as well as employment law.
94. Become a member and contributor to NACUA. Become a member of your
regional higher ed attorney consortium. If one does not exist, create one.
95. Generally chairs do not want to attend training until they have a problem, so this
is a challenge.
96. Training is extremely important.
97. NACUA resources; particularly NACUA Net and LRS.
98. Communicate often with dept chairs and get them to call when a problem arises.
99. Learn to walk softly and carry a big stick. Meaning: I talk with our Department
Chairs and Deans about legal issues and how to avoid them, but I ensure I have
the support and backing of the Chancellor and the Provost when necessary.
100. Understand the role of the chair. Involve deans and provosts in discussions.
101. Provide regular training from your office or bring in outside experts to do the
training.
102. Your client is extremely intelligent. That also makes them extremely difficult to
work with effectively in certain circumstances. The more you can relate your
advice to the academic view of the world, the more effective you will be.
103. Provide educational opportunities to provide the a risk management framework
and/or specific content areas to department chairs.
104. Do more preventive law... push information to them... let them know that you
can provide assistance.
105. Same as above. Don't try to tackle too much at a time.
106. It takes time to built the trust with individual deans and campus administrators. I
try to go to the dean/administrator's office for every meeting unless it needs to
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take place outside the department or college. I find that training on retaliation is
especially important because it can be so subtle in academia.
107. Take the initiative in providing opportunities to learn about client needs, before a
crisis erupts.
108. help to train if that is possible
109. 1. When asked a question, and the answer is “no,” try very hard to not have the
word “no” be the first word you speak.
2. Truly appreciate how extremely
important process is in the realm of academe.
3. Listen. Really. Listen.
110. You have to think like an administrator in addition to thinking like a lawyer.
Help them solve the problem. Don't just spout off the law.
111. Higher education attorneys must recognize that administrators on campus receive
legal information and “advice” from multiple sources e.g. Chronicle of Higher
Education reporting on stories with legal implications, professional associations,
and non-practicing lawyers in administrative positions. University attorneys can
not be intimidated by this circumstance. Rather university attorneys should take
advantage of this by asking their colleagues to contact the University Attorney if
they learn of a legal development in another state or have a particular concern
based upon reporting in the popular press.
Question 20. Please provide any additional comments you feel would contribute to
the understanding of how department chairs handle legal issues and impact
institutional risk management.
1. It is like herding cats.
2. The lack of knowledge by many chairs (especially newly or recently appointed
chairs) regarding legal issues and risk management can lead to huge amounts of
time, and financial and human resources, spent by the institution in trying to
defend against, deal with, respond to, and to ultimately handle a wide variety of
problems that could otherwise have been avoided.
3. Eratically and with little understanding and support from senior administrators
4. see above
5. Chairs are supposed to make hard decisions involving their colleagues. Their
positions need to be structured to free them, to the extent possible, from the social
and political pressures to accommodate faculty wonts. Chairs need to be
compensated at rates commensurate with their responsibilities.
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6. They are inclined to feel that they are “in the middle” and they are. Affirm for
them why it is important to protect the University's interests and what the
Unviersity will do for them - defense and indemnification - if there is a problem.
7. Department heads/chairs are not chosen for their acumen in spotting legal issues.
They need to be educated on the ramifications of actions and how being proactive
will save them time and money.
8. Communicating issues as they arise rather than letting them fester is extremely
helpful. It's usually easier to resolve disputes that are relatively recent rather than
those that have gone on for many years and only to be consulted when something
happens that is supposedly the final straw.
9. Most crucial step is for chairs to be able to pick up the phone call call their dean
and/or the Office of the Provost at the onset of a possible issue. This process
creates the most efficient and effective use of legal counsel as the deans and the
Office of the Provost are able to handle many matters administratively but have
good instincts for when the OGC needs to be involved.
10. There is an inherent conflict in that most chairs will return to faculty and thus
have “one foot in each world.
11. Make sure if you have a union to always include the union president and the dean
in communicating by email to chairs; in our state, chairs are members of the
bargaining units
12. The premise of this survey seems to be that academic department chairs handle all
of these issues. I think the better practice is to get them to understand that they
shouldn't be handling most of these issues without help from counsel. Thus, the
goal of training chairs should not be to make them think they can handle legal
issues, but to get them to understand that they can't handle these issues alone.
13. Almost impossible to really trust or manage department chairs in an environment
where they are in the collective bargaining unit, and not regarded as management.
14. From my experience, chairs tend to assume that their administrative assistants
handle all the “paperwork” and “details.” This is an attitude that needs to be
changes. Those same administrative assistants expect the chairs to take ownership
of the documents they sign off on.
15. see comments to 18 above
16. Perhaps those with backgrounds in psychology can help identify why it is so
difficult to give negative feedback, and ways to learn/train how to do this
effectively and timely, before the crisis.
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17. Chairs are usually experts n their fields, but not in management. It is wise before
there are serious issues to make sure they understand their institutional
responsibilities and know where to go for help.
18. The department chair may have little experience with lawyers, and less interest in
working with them - so establishing a relationship is crucual.
19. The survey really can't capture the tremendous range in level of responsiveness or
concern.
20. Some department chairs are over confident of their abilities to handle complex
situations with serious legal implications; others are afraid to make hard decisions
that the law requires.
21. I work on the medical side and find that it is not normally the chairman that is the
problem, but the effectiveness of downstream communication and monitoring of
physicians in the department that are the problem. Large departments are harder
for a single chairman to control.
22. Some NACUA attorneys already deliver outreach and educational
sessions/presentations to increase awareness on potential issues and liability. It is
important that Chairs recognize the importance that these be well attended and
encourage the same.
23. in our system these issues lie more with the deans
24. Chairs are all too often too busy to deal with legal issues effectively. As such,
things get left outside the legal department for far too long. a. At our institution
department chairs are not very involved in most of the risk categories identified in
this survey, and when those issues do come up, they usually do the right thing and
consult up the food chain.
25. MAKE SURE CHAIRS CONTACT COUNSEL REGULARLY
26. Unfortunately, many department chairs seem to feel that their role is to contain
issues at the departmental level. Often, by the time issues are brought to the
attention of counsel, it is too late to modify a behavior that could have been
modified to avoid risk.
27. They need to be included in the conversations in a meaningful way. “Meaningful”
must be defined by each individual institution.
28. At our institution department chairs tend to be less prominent than deans and
deans' offices in response to critical incidents
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29. None
30. Many chairs do not get any training on these issues because they are not seen as
important by middle administrators. More effort should be made to educate those
below the highest administrators of the importance of training in these issues.
31. I have several comments on the above answers to put them into context:
Question # 6, I entered 10,000. We have five colleges in our system and that is the
FTE head count. Of our institutions, four are four-year institutions and are
unionized. These four have about 6,000 students of the 10,000 total. The other
institution is a two-year community college that is not unionized. Question #7, I
entered that the department chairs are unionized. They are part of the faculty
union and do not have a separate union or unit exclusive to department chairs.
Questions ## 8-11 were hard to answer. As counsel, I deal with the Academic
Dean and rarely the department chairs. So, while I provide a significant amount of
representation in the areas listed, it is rarely in direct contact with the chairs.
Question #16 I did rate the need for training on collegiality issues highly but with
a caveat. The question presupposes the training would be on legal issues
associated with lack of collegiality. I am not sure how much the law figures into
the need for training on this question, but there certainly is great need for chairs to
be able to deal with this issue so I rated it highly. I'm just not sure legal training
has much relevance.
32. I think it is important to let chairs know they don't have to make hard decisions
about their friends by themselves. They can blame it on the lawyers.
33. Most chairs have an inadequate understanding of legal issues and risk
management. That is one of my biggest struggles professionally.
34. It has been my perception, which may be unique to our institution, that the dept
chairs align themselves more with faculty than with any administration (either
academic or executive administrative staff) even though they hold an essential
supervisory role b/c the faculty look to them for guidance on every type of issue.
Their advice to their faculty can make or break a case, can create or avoid liability,
and they do not seem to even understand the very basic nature of vicarious
liability at times, or rare occasion when they do, to care about its impact on the
institution as a whole, outside their department and college. Their loyalty is
undeniably to faculty, rather than to the institution. I don't know if this is a selfpreservation technique, because they anticipate returning to a straight faculty
position someday, or what.
35. My specialty is fairly limited -- primarily contracts, intellectual property, etc. -- so
many of the questions that were asked were not applicable to my experience. I
don't have any other additional comments.
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36. The simple answer is that Chairs DON'T handle legal issues. They ignore them
until they can't and then they pass them along to others. “Tag, you're it!” is how
senior faculty in leadership positions deal with legal issues. Chairs are more like
rocks than sponges when it comes to training. Department chairs are, in my view,
one the richest sources for plaintiff's litigation against a university.
37. Our university has five attorneys on staff. The attorneys have developed areas of
expertise and our deans typically know who to call on specific issues.
38. Ostriches--they don't deal with issues in their infancy and defer action until the
issues have developed to the point that resolution is challenging; they publicly
disagree with positions and feel entitled to vocalize that opposition to the
detriment of the institution.
39. None
40. appointed, vs. elected dept chairs do a much better job. Chairs elected by their
peers, or ones that cycle through, frequently will let problems slide since the shoe
could easily be on the other foot.
41. At our institution if a dept creates litigation resulting in a judgment against us,
some portion of that award comes out of their budget. That has created a much
greater willingness to listen.
42. I thought the issues identified in the survey represented the narrowest slice of
liability reduction / risk management issues facing schools today. There was
nothing about safety (virginia tech shootings, clery compliance, relationship with
police chief, etc.) and related to that - student with behavorial concerns, student
organizational law (first amendment issues ,etc.), student health law, state
compliance, confidentiality outside FERPA.
43. At my institution, departments chairs, who are in the faculty union, tend to either
ignore or pass legal issues up the line to their deans (the first management level
not in a union).
44. it is so complex it is very difficult to train on all subjects. Establish lines of
communication so they will call.
45. Our department chairs are experts in their academic fields and not necessarily in
management and administration. I meet with the chairs periodically and reiterate
that they speak for and act on behalf of the university and that while I don't expect
them to be experts on issues such as FERPA, ADAAA, or human resources, I do
expect them to know enough to raise a red flag to those of us who can intervene
on any situation.
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46. Chairs and counsel need to develop trust of each other. It takes times.
Occasionally, a kind of “union mentality”--i.e., chairs feeling more aligned with
faculty than administration--gets in the way of effective chair-counsel
communications.
47. There is a tendency to want to protect one's closest colleagues. Chairs may fail to
elevate important issues in an effort to protect their own.
48. Workshops that include analysis and discussion of hypotheticals are more
effective than training sessions with talking head presentations.
Question 21. If the institution(s) you counsel/have counseled have unionized faculty
and/or department chairs, please relate any particular challenges or advantages you
perceive helpful to share with clients or other higher education attorneys regarding
department chairs dealing with legal issues.
1. Although sometimes chairs think of collective bargaining agreements as an
intrusive and formidable albatross they have to deal with, it is helpful to remind
them that 1) the collective bargaining agreement has all the steps laid out, and
they simply have to follow them, rather than trying to figure out a process on how
to proceed; and 2) They should not forget that they have management RIGHTS as
well as obligations, and that they can exercise those rights to help achieve
departmental goals and success.
2. n/a
3. Union contracts may also excuse a chair from having to bend policies. The
contract has a life of its own, and it can only be changed through negotiations -- a
process over which the individual chair has no control.
4. Good union leadership can help promote appropriate goals and objectives in this
area although few academic unions behave this way. Too often union leaders see
these efforts for something other than their intended use and shy away from this
kind of training. Unions don't see themselves as partners in these efforts and/o the
benefit of these kinds of joint endeavors. A union leader with vision might see
the benefit of these efforts but not all of those attracted to union leadership are
blessed with that kind of vision. Too, because of their role they are focused on the
day to day management of the contract and negotiations and a good working
relationship with the administration isn't necessarily an asset in this day to day
work.
5. I think it is helpful to have the chairs not be a part of the union. I think the union
can be helpful in dealing with faculty misconduct in that the union can work with
the offending faculty to understand what the consequences will be and can help
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guide Faculty through the processes. The union will be most effective if it stays
out of minutiae and focuses on the big picture when enforcing the contract. If
administrators fear their every move will be challenged by the union, paralysis
may ensue.
6. Keeping good relations and open communications with union leadership are
essential. The unions do not like to be surprised. The union leadership is often
helpful in intervening with a recalcitrant faculty member.
7. Department Heads with unionized faculty need to understand and follow the
provisions of the collective bargaining agreement in dealing with faculty.
8. N/A
9. Excessive insultation from accountability in a faculty unionized environment.
10. benefit - discipline can be less bureaucratic under a union contract challenge constantly challenged by the union for giving advice without running things past
the union first
11. See above.
12. Work with the unions as partners rather than against as adversaries, and things
will be a whole lot smoother - unions can play a critical role in helping to educate
faculty and department heads about key risk areas, particularly since the advice
that tends to protect a university also tends to protect the individual department
chair.
13. Disadvantage. Mix management function with union responsibilities.
14. not applicable
15. I guess I squeezed this in above. I do not recommend this unless certain
responsibilities can be agreed upon. You cannot privide risk management when
the people closest to the situations do not accept, or are not permitted to exercise,
any responsibility to manage risk.
16. Unionized faculty raises the specter of parallel tracks and jurisdictional spheres
within an institution for processing legal issues. For example, institutional nondiscrimination procedures and union grievance procedures. The orchestration and
harmonizing of these parallel tracks is uniquely challenging.
17. Our bargaining agreements provide that discriminaiton claims are handled by the
diversity offices, and not through the grievance process, but this often means dualtracks for employment situations which contain both work place issues and
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possible discrimination issues. From my experience, unions seem to have no
interest in assisting to resolve faculty disputes, or student disputes.
18. See 19.
19. N/A
20. na
21. My institution had the unfortunate situation of department chairs being part of the
full-time faculty collective bargaining unit. Such department chairs cannot
discipline other faculty. They must report infractions, etc. to their deans, who will
be the administration representatives. I also believe that unionized faculty have an
increased sense that the administration is not trustworthy, so it is important to
work with chairs so that they do not share such unproductive views and will work
with the administration when necessary.
22. To become better acquainted with the university resources and the collective
bargaining contract itself. How many administrators carefully read what is being
administered? I don't know the answer to that question.
23. We have a civilized union. Our big problem involves jurisdictional uncertainty
between the union and the faculty senate.
24. Having Chairs that are unionized is a bad idea, especially in my institution's case,
where they are in the same bargaining unit as the instructors. This causes all sorts
of perceived conflicts, as the Union often has to represent two sides to a dispute
(instructor v. Chair). This is awkward for everyone involved - the union is
perceived to be in a conflict, the institution has to deal with a couple of employees
each represented by a union rep, which gets weird in a hurry, and it creates
dissatisfaction amongst the rank and file union members who question their union
and the institution in certain emotionally charged grievances / situations.
25. UNIONIZATION HERE IS A GOOD THING WHICH REDUCES
LITIGATRION AND WE USE COLLABORATIVE BARGAINING TO GREAT
EFFECT
26. N/A
27. N/A
28. We have unionized faculty, but not unionized chairs. I have not found the union
issues to create major challenges. Some newly appointed chairs still have strong
ties to the union if they were active, so discretion is important. But those chairs
often turn out to be extremely helpful when dealing with faculty issues that fall
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under the collective bargaining agreement because of their understanding of the
processes and relationships with union leaders, which has proven helpful in some
cases to resolve grievances effectively.
29. N/A
30. Chairs are hesitant to spend much time on these issues because they are stretched
so thin already with academic requirements (which they view as primary,
generally they did not go into their area of study to become administrators).
Overcoming this reluctance to manage is a significant problem.
31. Not only are the chairs unionized, they are in the same union and unit as the rest
of the faculty. Although the CBA assigns the dept. chairs some supervisory
authority, many chairs believe that they have no responsibility to supervise or
observe the behavior of the faculty in their departments. Needless to say, the
management of the faculty is rather poor.
32. n/a
33. n/a
34. Not applicable
35. n/a THANK GOODNESSS
36. As mentioned above, department chairs tend to either ignore or pass legal issues
up the line to their deans. In all fairness to them, it is very difficult for them to
address issues concening their colleagues since the department chairmanship
rotates - the colleague about whom they have complained may be weighing in on
their next promotion.
37. No unions here
38. Be aware of the CBA and union members' rights. Try to develop a good
relationship with the union.
39. Educate them as to the basics of the CBA as it applies to their abilities to deal
with issues.
40. See above.
41. NA
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